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NOTICE OF SALE. 





Where private property is to be sold at a 


some notice of the sale be given, either by 
publishing the same in a public newspaper, or 
by posting the notice in certain public places. 
The notice is designed to inform the public of 
the time, place and terms of sale, of the na- 
ture of the property to be sold, and of the in- 
dividuals whose property is to be thus invol- 
untarily transferred. It also is intended to no- 
tify the persons whose property is to be sold 
of the time and place of sale. It is obvious 
that notice is essential to the realization of the 
value of the property to be sold. Notice of 
sale is therefore regarded as being for the ben- 
efit of the debtor, and it has been held that he 
san waive the statutory requirement of no- 
tice.' In the case of execution sales it seems 
now to be well settled that the failure to give 
the statutory notice of sale will not render 
the sale invalid as against any purchaser who 
was not himself in fault.2 But if the pur- 
chaser at the execution sale be the plaintiff in 
execution, he is chargeable with notice of all 
irregularities, and as to him a sale made with- 
out notice would be void.* 

In the case of executors’, administrators’ 
and guardians’ sales there seems to be consid- 
erable doubt as to what effect the absence of 
notice has upon the validity of the sale. In 
some cases it is held that such sales are valid 
after confirmation by the court,‘ while in oth- 
er cases it has been held that notice is indis- 


(1) Munger v. Fletcher, 2 Vt. 524; Shamburger y. 
Kennedy, 1 Dev. 1. 

(2) Hobein v. Murphy, 20 Mo. 447; Curd v. Lack- 
land, 49 Mo. 451; Wallace v. Trustees, 52 Ga. 164; 
Wade v. Saunders, 70 N. C. 270; Hanks v. Neal, 44 
Miss. 212. Thulemeyer v. Jones, 37 Tex. 560; Osgood 
v. Blackmore, 59 Ill. 261; Meanor v. Hamilton, 27 Pa. 

1.187; Whitaker v. Sumner, 7 Pick. 551; White v. 
Cronkhite, 35 Ind. 483. 

(3) Meredith v. Chancey, 59 Ind. 466; Keen v. 
Preston, 24 Ind. 395; Harrison vy. Doe, 2 Blackf. 1. 

(4) MeNair v. Hunt, 5 Mo. 300; Minor v. Select- 
men, 4S. & M. 602; Bland v. Muncaster, 24 Miss. 62; 
Hanks v. Neal, 44 Miss. 212; Hudgens v. Jackson, 51 
Ala. 514; Morrow v. Weed, 4 Iowa, 77; Little v. Sin- 
nett, 7 Lowa, 324. 
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pensable to the validity of the sale.s In some 


| States it has been expressly provided in the 


statutes that without notice the sale shall be 
void. In Minnesota, for example, the law 
says expressly that in an action affecting the 
validity of the sale, ‘‘it shall not be avoided 
on account of any irregularity in the proceed- 
ings, provided it appears * * fourth, 


: | that he [the executor, administrator or guar- 
forced sale, the law generally requires that | 


dian] gave notice of the time and place 
of sale, etc.’** In such cases the sale is held 


| void for want of notice.’ In the case of 


° 








mortgage foreclosures by advertisement, the 
regularity of the sale is to be made out as a 
part of the purchaser’s title, and if the no- 
tice of the mortgage sale is insufficient, the 
purchaser gets no legal title.* The sale, how- 
ever, operates as an assignment to the pur- 
chaser of the mortgage.® . 

Where it is necessary that the notice of sale 
be published in a newspaper, the law does not 
discriminate in relation to the particular kind 
of news the paper publishes. It is immaterial 
whether the paper is devoted to a dissem- 
ination of political, commercial, or religious 
news. A publication ina paper devoted to 
the dissemination of legal news is held to be a 
publication in a newspaper within the meaning 
of the statute.” And where the law requires 
that the notice be published in a newspaper 
published in the place where the sale is to 
take place, it is immaterial where the printing 
of the paper is done, provided the publication 
of the paper is made in the required local- 
ity." It seems that the paper is published 
when the papers pass from thé hands or con- 
trol of the publisher. The paper is regarded 
as published the moment it is deposited in 
the post-office.” 

The statutes on this subject are ordinarily 
silent as to the language in which the publica- 
tion is to be made. But it is held that ‘‘the 


(5) Thomas vy. LeBaron, 8 Met. 363; Gernon vy. Bes- 
tick, 15 La. Ann. 697; Curley’s Succession, 18 La. 
Ann. 728; Blodgett v. Hitt, 29 Wis. 169. 

(6) Statutes of Minnesota, 1878, p. 607, § 51. 

(7) Montour v. Purdy, 11 Minn, 384. 

(8) Jackson vy. Clark, 7 Johns. 217, 226. . 

(9) Jackson v. Bowen, 7 Cow. 19; Robinson v.° 
Ryan, 25 N. Y. 320. 

(10) Kellogg v. Carrico, 47 Mo. 158; Benkendorf v. 
Vincenz, 52 Mo. 441; Kerr v. Hitt, 76 Ill. 51. 

(11) Tisdale v. Town of Minonk, 46 Ill. 9; Ricketts 
v. Village of Hyde Park, 85 Ill. 113; and see Dexter 
v. Cranston, 9 Cent. L. J. 361. 

(12) Pratt v. Tinkeom, 21 Minn. 144. 
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law must have a definite meaning, and there- 
fore it can not mean that public notice may 
be given in any language that one of the 
parties may choose to employ, but in the ordi- 
nary language of the country which is used 
in judicial proceedings.’’* The court in this 
case also adds that, ‘‘it is very proper for the 
legislature to provide differently for those 
parts of the State where the German language 
prevails,’’ A notice published in the English 
language but in a German newspaper has 
been held good.“ But in gereral, an English 


paper is always intended, in the absence of | 


express legislative provision or mention of 
some other paper. Where the law required a 
publication of notice of sale to be made ina 
newspaper of the public printer of the State, 
and before the last publication such paper 
had ceased to be the State paper, the notice 
was held to be insufficient.» And where the 
law requires the publication to be in a ‘‘city 
paper,’’ it must appear that the paper is cir- 
culated in the city, proof that the paper was 
published in the city being insufficient. 
Proof of the publication is required to be 
made by the affidavit of the publisher of the 
paper, or of some one connected therewith. 
And when the language of the statute re- 
quired the proof to be made by the ‘‘affidavit 
of the printer, or his foreman or his principal 
clerk,’’ the Supreme Court of the United 
States recently held that an affidavit made by 
the ‘‘editor’’ of the paper, was a sufficient 
compliance with the requirement of the stat- 
ute. In the judgment of the court the term 
‘*printer,’’ was used not to indicate the per- 
son who set up the type—as such a person 
does not usually have a foreman or clerks— 
but rather as being synonymous with ‘‘pub- 
lisher.’””” And the Supreme Court of New 
York has, held that for the purpose of making 
the required proof, ‘‘publishers’’ were within 
the spirit of the statute.” The Supreme 
Court of California has held that an affidavit 
made by a ‘‘publisher and proprietor,’’ was 
sufficient.” In a case decided by the Supreme 
Court of Minnesota, objection was made to 


(13) Road in Upper Honover, 44 Pa. St. 278; Cin- | 


cinnati v. Bickett, 26 Ohio St. 49. 
(14) Kellogg v. City of Oshkosh, 14 Wis. 623, 
(15) Bussey v. Leavitt, 12 Me. 378. 
(16)"Haskell v. Bartlett, 34 Cal. 281. 

(17) Pennoyer v. Neff, 95 U. S. 721. 

(18) Bunce v. Reed, 16 Barb. 350. 

(19) Sharp v. Daugney. 33 Cal. 512. 
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the sufficiency of the affidavit on the ground 
that it was made bya person who swore that 
he was the ‘‘publisher,’’ but did not swear 
that he was the ‘‘printer’’ of the paper in 
which the notice appeared. The court held 
the objection not well taken, saying that 
‘‘ordinarily, and, therefore, presumably, the 
publisher of a paper is the printer, in the 
sense of being the person for whom as prin- 
cipal and by whose servants the paper is 
printed. So that without going as far as 
Bunce v. Reed, where it was held that pub- 
lisher and printer are synonyms, it would 
be enough for this case to say that the 
ordinary presumption that the publisher of 
a paper is the printer, in the sense above, 
is not overcome by any showing to the con- 
trary.”’” In Bunce v. Read, where notice 
was required to be given by an officer in a 
‘public newspaper,’’ the omission of the word 
‘‘public’’ in the officer’s return, was held not 
to be fatal, a newspaper being necessarily 
public.” 

Where the statute requires notice to be pub- 
lished for a certain number of months, the 
months are understood to be lunar as dis- 
tinguished from calendar months.” In Lacon 
v. Hooper, Lord Kenyon, C. J., said: 
‘“‘T confess I wish that, when the rule 
was first established, it had been decid- 
ed that ‘months’ should be understood 
to mean calendar and not lunar months; 
but the contrary has been determined so long 
and so frequently that it ought not again to 
be brought in question.’’ In many of the 
States, however, this rule of the common law 
has been changed, and it has been expressly 
provided by statute that ‘‘months’’ shall be 
understood as meaning calendar months, and 
in computing time it is customary to exclude 
the day of sale and to include that of the first 
advertisement. Where publication is re- 


| quired for a certain number of days, weeks, 


or months, without specifying how long before 
the day of sale such publication shall be com- 
pleted, it has been understood to mean a con- 
tinuous publication immediately preceding the 


(20) Menard v. Crowe, 20 Minn. 448, 452. 

(21) Bailey v. Myrick, 50 Me. 171. 

(22) Talbot v. Linfield, 1 Wm. Black. 450; Lacon 
v. Hooper, 6 Term. R. 224; Stackhouse v. Halsey, 8 
Johns. Ch. 74; Loring v. Halling, 15 Johns. 119. 

(23) Ewing v. Bailey, 4 Scam. 420; Forsyth v. War- 
ren, 52 Ill. 68; Harper v. Ely, 56 [1]. 179; Hagerman 
v. Ohio Building Assn., 25 Ohio St. 186. 
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sale. So, where the statute required three 
months notice, it was construed to mean the 
three successive months next preceding the 
sale.* And when notice is required to be 
published for ‘‘ three successive weeks’’ the 


courts have not agreed in their construction . 


of the requirements. In some States this is 
construed to mean publication for three full 
weeks or twenty-one days from the first pub- 
lication,® while in others it is held to be satis- 
fied by a publication three times, once in each 
of the three successive weeks, and that twen- 
ty-one days need not intervene between the 
first publication and the day of sale.” ‘“Three 
successive publications in a newspaper three 
months prior to the sale,’’ was held to require 
that the last insertion should be three months 
prior to the sale.” ‘*Ten days before the day 
of sale,’’ does not require ten daily insertions 
but one insertion ten days before the sale.% 
A requirement of ‘‘three weeks previous 
notice,’’ is met by publication once a week 
for three weeks, and does not render neces- 
sary a publication daily for three weeks pre- 
vious to sale. Notice published in a daily 
newspaper three insertions in each successive 
week is sufficient, as notice need not be in- 
serted in each daily issue of the paper.” 

It has been held that the notice of sale 
should specify the hours within which, during 
the ordinary business hours of the day, the 
sale would be made.* But it has been held 
that while the best practice requires the hour 
of sale to be named, an omission to do so will 
not, in all cases, vitiate the sale.® It has 
been held that where notice of sale has been 
published, but before the day of sale, notice 


(24) Delogney v. Smith, 3 La. 418. 

(25) Meredith v. Chancey, 59Ind. 466; Lougbridge 
v. City of Huntington, 56 Ind. 253; Francis v. Norris, 
2 Miles, 150; Pennell vy. Monroe, 30 Ark. 661; Wamble 
vy. Foot, (Sup. Ct. of Dakota), 2 N. W. Rep. (N. 
S.) 249; Parsons v. Lanning, 27 N. J. (Eq.) 70; Wor- 
ley v. Naylor, 6 Minn. 192, 200. 

(26) Oleott v. Robinson, 21 N. Y. 150: Wood v. 
Morehouse, 45 N. Y. 368; Bachelor v. Bachelor, 1 
Mass. 256; Garrett v. Moss, 20 Ill. 554; Pearson v. 
Bradley, 48 Ill. 250; Andrews v. People, 84 Ill. 28; 
Ricketts v. Hyde Park, 8 Ill. 810; Swett v. Sprague, 
55 Me. 190. 

(27) Bussey v. Leavitt, 12 Me. 378. 

(28) Weld v. Rees, 48 Ill. 432; Cushman vy. Stone, 
69 Ill. 520; St. Joseph &c. Co. v. Daggett, 84 Ill. 536. 

(29) Johnson vy. Dorsey,7 Gill (Md.), 269. 

(30) Wing v. Dodge, 80II]. 564; Brewer v. Spring- 
field, 97 Mass. 152; Dayton v. Mintzer, 22 Minn. 393. 

(31) Trustees vy. Snell, 19 Ill. 156. 

(32) Menard y. Crowe, 20 Minn. 448. 





of adjournment is published, it is neces- 
sary that there should be a new notice given 
for the same length of time required in the 
first instance, as the first notice was exhausted 
by the adjournment.* It is not essential 
to the validity of the sale that it should be 
made on the precise day for which it was ad- 
vertised—as when it is found necessary on the 
day of sale to adjourn the sale for good rea- 
son to a day subsequent. And a sale so made 
has been sustained, where it did not appear 
that the property was sold for an inadequate 
price in consequence of a failure to re-adver- 


tise.*4 ; 
° 





THE RES GESTZ OF AN ACCIDENT. 


In determining whether declarations of servants 
and others in reference to the causes of a casu- 
alty are competent evidence, attention should be 
paid to the question how far the declaration was 
coincident with the scene of the fact illustrated. 
The following cases illustrate the mode in which 
the rule of the res geste is applied to such ques- 
tions: 

1. Declarations Made before the Casualty.—Decla- 
rations made by the conductor of the train to a 
passenger, a moment before the accident, of the 
bad condition of the road, and of his train having 
run off the track five consecutive times next pre- 
ceding the present trip, are inadmissible in proof 
of negligence, either as res geste or as admissions 
of an agent binding on the principal. Mobile R. Co. 
v. Asheraft, 48 Ala. 15. But evidence that said 
train had run off the track seven or eight times 
within a month before the accident is admissible. 
Ibid. In an action against the proprietor of a 
stage, declarations, which are not part of the res 
geste, of the driver, whose conduct is not implica- 
ted, that the stage was top-heavy and overloaded, 
are not evidence for the plaintiff. Maury v. Tal- 
madge, 2 McLean, 157, 159. Where a loss of 
goods has been occasioned by the breaking of a 
cable and the loss of the vessel, the declarations 
of the crew, when they were paying out the cable, 
may be given in evidence as to its soundness. 
Reed y. Dick, 8 Watts, 479. In this case it ap- 
peared that when the cable was being paid out a 
rope yarn was observed bound around a particular 
link to mark it as unsound, by a hand who had 
left the vessel. The master was called to inspect 
it, and all hands ‘pronouncing it sound the cable 
was paid out, and an hour afterwards the cable 
parted, whether or not at the suspected link not 
being ascertained. Where the question is as to the 
negligence of a hoat, the declarations of the pilot 
are not admissible evidence. Ready v. The High- 
land Mary, 20 Mo. 264. In this case the witness tes- 


(33 Thornton vy. Boyden, 31 Ill. 200; Griffin ve 
Marine Co., 52 Ill. 130. 
(34) Isbell vy. Kenyon, 33 Mich. 63. 
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tified that, ‘‘on the night the horse was lost, wit- 
ness (a passenger) sat up until 11 Pp. M., knowing 
that the mouth of L. was a dangerous place on 
the river. The pilot told witness that he would 
not pass that place that night. So witness went 
to bed.’ This was held incompetent on the 
ground that it was calculated to make the impres- 
sion that the pilot thought it wrong to pass L. that 
night; it was therefore hearsay evidence of:negli- 
gence, and should be excluded. 

In an action against a railroad company for 
damages for an injury alleged to have been occa- 
sioned by the bad condition of their road, the 
declarations of the engineer of the company, 
made while actually engaged upon the work, and 
in respect to its proper construction, were deemed 
part of the res geste, and therefore admissible in 

vidence. Brehm y. Great Western R. Co., 34 

arb. 256. <A railroad agent’s declaration, made 
while at work on the road, that there was time to 
do the work before the arrival of a train are ad- 
missible. Matteson v. New York Cent. R. Co., 
62 Barb. 364. 

2. Declarations Made at the Time of the Casualty.— 
In an action for personal injuries sustained by a 
passenger during an affray of soldiers on defend- 
ant’s boat, the warning brought by a sergeant to 
his superiors in the cabin of the existence of the 
disturbance, and his excited declaration that a 
man had been shot, are admissible in connection 
with the other evidence as part of the res geste. 
Norwich Transp. Co. v. Flint, 13 Wall. 3. In an 
action against a railroad company for injuring the 
plaintiff by negligence, declarations of the en- 
gineer by whose negligence the plaintiff was in- 
jured, made at the time of the injury, are admissi- 
ble as part of the res geste. Hanover R. Co. v. 
Coyle, 55 Pa. St. 396. In an action against a 
railroad company on account of injuries received 
by the plaintiff's wagon and horses from collision 
with the defendant’s cars; it was held that state- 
ments made at the time by the servant who was 
driving the plaintiff's wagon, as to the cause of 
the accident, were part of the res geste, and ad- 
missible in evidence against the plaintiff. Toledo, 
ete. R. Co. v. Goddard, 25 Ind. 185, 190.. 

3. Declarations Made after the Casualty.—Declara- 
tion of the servant or agent of defendant, made 
after the collision although within an hour, de- 
scribing the cause of the acciuent, are not compe- 
tent against the principal. Fawcett v. Bigley, 59 
Pa. St. 411. Where a pedlar’s wagon was struck 
and the pedlar injured by a locomotive, the 
Supreme Court of Pennsylvania said: ‘‘We can 
not say that the declaration of the engineer was 
no part of the res geste. It was made at the time 
in view of the goods strewn along the road by the 
breaking up of the boxes, and seems to have grown 
directly out of and immediately after the happen- 
ing of the fact.’’ The declaration was held to be 
‘sa part of the transaction itself.”’ Hanover R. Co. 
v. Coyle, 55 Pa. St. 396; cited in Ins. Co. v. 
Mosley, 8 Wall. 397; approved in 9 Wall. 408. In 
an action against a railroad company on account of 
injuries received through a collision of its trains, 
evidence of statements made subsegently to the 
accident by a flagman as to how far he had gone 





back to flag the ‘‘fast-line’’ coming train, are 
hearsay and inadmissible. Pennsylvania R. Co- 
v. Books, 57 Pa. St. 339, 343. In an action 
against a railroad company for causing the death 
of an employee, declarations made by another 
employee immediately after (the precise time 
did not appear) the fatal occurrence which he: 
witnessed, as to its cause, were held not admissible 
as part of the res geste. Marsh v. South Carolina 
R. Co. 56 Ga. 274. In a similar action the de- 
claration of the driver of one of the cars, imme- 
diately after the accident, and while endeavoring 
to account for it, to the effect that he could not 
stop the car on account of the brakes being out of 
order, was held not admissible against the com- 
pany. Luby v. Hudson River R. Co. 17 N. Y. 131. 
But any expression of such driver in the heat of 
the occurrence showing his then design to do an 
injury, and not being a declaration predicated 
upon an afterthought, was held in one case ad- 
missible. Whittaker v. Eighth Ave. R. Co. 5 
Robt. 650. This judgment was reversed in 51 N. 
Y. 295, because it did not affirmatively appear 
that the declarations were made at the time. 

The account of an accident given half an hour 
afterwards by the engineer to his chief is not part 
of the res gestae, and not admissible in favor of the 
company. Nashville ete. R. Co. v. Messino, 1 
Sneed, 220. So-in an action against a railroad 
corporation for damages sustained by the neg- 
ligence of their engineer, his statements as to the 
accident, made a few days afterwards, are inad- 
missible in evidence against the corporation. 
Robinson v. Fitchburg etc. R. Co. 7 Gray, 92. So. 
also of statements of the president to the plaintiff, 
after the act complained of, that he thought the 
defendants would give him something or pay him 
something. Ibid, p. 97. A railroad agent to 
whom complaint was made for killing cows, offer- 
ed to pay for the cattle killed, but the owner 
thought the offer too small, and brought suit. It 
was held that the onus of disproving negligence 
was thereby put upon the railroad company. 
Georgia R. Co. v. Willis, 28 Ga. 317. 

Declarations by the conductor, baggage master 
and station master, the next morning after a trunk 
was lost, in answer to inquiries in behalf of the 
plaintiff, were admitted against the corporation 
in an action of tort for loss of the trunk. ‘It was 
part of the duty of those agents to deliver the 
baggage of passengers and to account for the same 
if missing, provided inquiries were made for it 
within a reasonable time. The declarations were,,. 
therefore, made by them as agents of the defend- 
ants, within the scope of their agency and while 
it continued.”’ Morse v. Connecticut R. Co. 6 
Gray, 450. In an action against a National bank, 
as gratuitous bailee of property which had been 
stolen by burglars, a witness who had testified to 
conversations with defendant’s president, in which 
he notified him of attempts by burglars to enter 
the bank and of indications of an intended rob- 
bery, and urged upon him the necessity of greater 
care, was permitted to testify, under objections, 
that. the president, after the burglary, re quested 
him not to mention such conversations. This was. 
held error on the: ground that the evidence was 
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only material as an admission of culpable negli- 
gence on the part of the president, and that his 
acts and declarations after the transaction and 
when not acting within the limit of his authority, 
were not binding upon and could not affect the 
defendant. First Nat. Bank v. Ocean Nat. Bank, 
60 N. Y. 278. The conversations of a captain of 
a steamer with a party injured in getting on his 
boat, made two days and a half after the aecident 
occurred, in which he attributed the accident to 
the carelessness of the servants of the boat in put- 
ting out the plank, are not evidence to charge the 
owners of the boat with fault, and this though 
made while the boat was still on its voyage, and 
before the voyage upon which the injured party 
had entered was completed. Packet Co. v. 
Clough, 20 Wall., 528. A passenger on a steam- 
boat, in an action against the owners for damages, 
having proved the injury to himself through the 
negligence of the master and crew, offered further 
evidence to. show that, while sitting upon the 
wharf-immediately after the injury, he applied to 
the master for some of his men to assist him into 
a carriage, who refused, saying he had enough for 
his men to do on board. It was held that such 
evidence was admissible, because such conduct of 
the master was part of the transaction in ques- 
tion, and because it was proper for the purpose of 
showing the damage sustained. Hall v. Steam- 
boat Co., 13 Conn. 319. 








LIBEL— NEWSPAPER REPORT OF JUDICI- 
AL PROCEEDINGS BY VOLUNTEER. 





STEVENS v. SAMPSON. 





English Court of Appeal, November 15, 1879. 


The defendant, who was not a reporter or otherwise 
connected with the press, sent to a newspaper a report 
of certain proceedings in a county court. The report 
contained matter defamatory of the plaintiff, and in an 
action brought by him against the dgfendant for the li- 
bel the jury found that the report was a fair and sub- 
stantially accurate one, but was sent with a certain 
amount of malice. Held, that the plaintiff was entitled 
to judgment upon these findings. 


This was an appeal from the judgment of Cock- 
burn, C. J., given at the trial. 

The action was for libel, and arose under the 
following circumstances: The plaintiff had acted 
as debt collector to one Fulcher, against whom an 
action for illegal distress had been brought in a 
county court. Sampson, the defendant, was the 
solicitor for the plaintiff in that case, and had 
voluntarily sent to a local paper a report of the 
proceedings, which report was the libel complain- 
ed of. At the trial before Cockburn, C.J., the 
jury, in answer to certain questions put to them, 
found that the report was a fair and substantially 
accurate report, though furnished irregularly and 
with a certain amount of malice, and assessed the 
damages at 40s. Upon those findings, judgment 
was directed to be entered for the plaintiff. 





Harris, and Poulter, for the defendant in sup- 
port of the appeal. Upon the findings of the 
jury, the defendant is entitled to judgment. It 
being a fair and substantially accurate report -of 
judicial proceedings, it is privileged. Hoare v. 
Silverlock, 19 L. J. C. P. 215. Of course, if it 
contained other libellous matters, such as com- 
ments on the part of the writer, it would lose that 
privilege. Andrews v. Chapman, 3 C. & K. 288; 
Lewis v. Levy, 6 W. R. 629. In civil proceedings 
for libel truth is always a justification and absolute: 
defense. When the report is fair and accurate, 
and is interesting and instructive to the public, the 
question of motive is immaterial, for the report is 
privileged. 

J. E. Palmer and Ladbury. for the plaintiff, were 
not called on. 

Lord COLERIDGE, C. J. 

The argument has arisen from the  pe- 
culiar form of verdict given at the trial. 
To the question put by the learned judge 
whether the defendant sent this report to 
the papers honestly and with the purpose of fur- 
nishing information to the public on a matter on 
which he thought they ought to be informed or 
from a desire to injure the plaintiff, the jury re- 
turned that it was a substantially accurate and 
fair report, though sent by the defendant to the 
paper with a certain amount of malice. Now, in 
my opinion, there are no shades of malice; if any 
malice exists it is sufficient to do away with privi- 
lege. I think that upon the findings judgment 
has been properly entered for the plaintiff. In 
every case in which the defense of privilege is re- 
lied on, the defendant must show, not only that 
the occasion was privi.eged, but also that he made- 
use of the occasion in a bona fide manner and with- 
out malice. In this case the second element is 
wanting, for the jury have found that there was a 
certain amount of malice. Privileged communi- 
cations are divided into those which are absolute- 
ly privileged, such as the statements made by 
judges, counsel or witnesses in courts of justice, 
and those which are privileged only where the 
communication is made without actual malice. 
This is the first attempt to include the report, 
though fair, of proceedings in courts of justice 
containing defamatory matter in the first category. 
For myself I dv not feel disposed to extend the: 
cases of absolute privilege. 

BRAMWELL, L. J.: 

I am of the same opinion. This is a libel, and 
the only defense set up is that it is privileged. 
That being so, it is for the defendant to show 
that he acted on that privilege. It is found that 
he did not; then the privilege fails him. In the 
case of a master being applied to for the character 
of a servant, the answer, if honestly made, would 
be privileged, even though he entertained’ some 
ill-will towards the servant. So, if an ordinary 
reporter, bearing malice towards a party to any 
legal proceedings, reported the true report of 
those proceedings, would he be liable because of 
that ill-will? I think he would be said to be act- 
ing under his duty there; but here the defendant 
was an entire volunteer, and had no duty whatever 
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cast upon him to make these proceedings public, 
which is a distinction. I think that the jury hav- 
ing found that the defendant did not act under the 
privilege, but from some other motive, the judg- 
ment was right. 

BRETT, L. J.: 

We are bound to take the finding to be that the 
defendant did not send the report merely as a 
matter of which he honestly believed the public 
ought to be informed, but partly with that belief 
and partly maliciously. Where privilege is relied 
on as a defense, the defendant is bound to prove 
that the occasion was privileged, and to show that 
he used the occasion in a privileged way; and in 
order to show that, he must show that he used it 
both bona fide and without malice. Has the de- 
fendant done so here? He has given a substanti- 
ally fair report. So far he has acted bona /ide. 
But he has also failed to show the absence of mal- 
ice in fact. Then the privilege is lost. 

Judgment affirmed. 


NoOTE.—See 4 Cent. L. J. 76; Scripps v. Reilly, 4 
Cent. L. J. 128; Barber v. St. Louis Dispatch Co., 5 
Cent. L. J. 361; Usilv. Hales, 6 Cent. L. J. 245. 





EFFECT OF ANTE-NUPTIAL AGREEMENT 
ON DOWER AND HOMESTEAD. 





MCGEE v. McGEE. 





Supreme Court of Iilinois. 
[Filed at Springfield, October 2, 1879.] 


An ante-nuptial agreement providing that each party 
‘shall retain his and her property free from the control of 
the other, will bar the right of dower in the wife on the 
death of the husband, but will not bar the claim of 
homestead made by the widow and children. 


Appeal from Macoupin County. 

Scort, J., delivered the opinion of the court: 

This was a bill in chancery brought by the heirs 
of David McGee, deceased, for partition of the 
lands of which he died seized. An ante-nuptial 
agreement between the deceased and his surviving 
widow is set forth in bar of all interest of the 
widow in the lands of her husband. Answering 
the bill the widow claims homestead as well as 
dower in the lands of which her husband died 
seized, and all the questions made have relation to 
the claim put forth. The ante-nuptial agreement 
recites that the parties executing it are about to 
enter into a contract of marriage, and that both of 
them are owners of certain real and personal 
property, and then provides that each shall retain 
and possess all of his or her property, real, per- 
sonal and mixed, in possession and in expectancy, 
absolving forever from the claim, right and con- 
tro] of the other, notwithstanding such marriage, 
as fully and completely as if such marriage had 
never taken place; and in consideration of the 
premises, the parties respectively covenanted and 


agreed to and with each other and for their heirs 
and assigns, that they did then and forever abso- 
lutely and fully renounce all claims, whether in 
law or equity, of curtesy, dower, survivorship or 
otherwise, in and to all lands, tenements, goods, 
chattels, moneys, choses in action or other prop- 
erty, that then or might thereafter belong to or 
be in any manner acquired by the other. The 
agreement bears date the 20th day of August, 
1857, and in the same month the parties were mar- 
ried, and thereafter lived together as husband and 
wife until the death of the husband, which occur- 
ed in 1875. Two children were born unto the 
parties, both of whom are now minors, and reside 
with their mother in the dwelling house where 
their father had resided. Each of them owned 
and managed their separate property during the 
entire period of their married life. 

The facts out of which the questions made arise 
are fully stated and admit of no disagreement. 
Two propositions are discussed. First, whether 
the surviving widow is entitled to dower in the 
lands of her late husband and, second, whether 
she is entitled to homestead. It is conceded that 
the provision made in the ante-nuptial agreement 
does not create a jointure in favor of the wife, 
within the meaning of our statute on that subject. 
That statute provides that where an estate in land 
shall be conveyed to an intended husband or wife 
for the purpose of creating a jointure in favor of 
either of them with his or her assent to be taken 
in lieu of dower, such jointure shall bar any: 
right or claim of dower by the party jointured in 
the lands of the other. None of the elements of 
a statutory jointure are to be found in the provi- 
sion made for the intended wife by the ante-nup- 
tial agreement, but may not that provision be in 
the nature of jointure, and may it not for that 
reason bar the dower of the demandant?  Al- 
though the cases on this subject are not entirely 
harmonious, the weight of authority seems to be 
that any reasonable provision which an adult per- 
son agrees to accept in lieu of dower will amount 
to an equitable jointure, and although it may be 
wanting in the requisites of a legal jointure in 
equity it will bar dower. Thisis not an entirely 
new question in this court. In Jordan vy. 
Clark, 81 Ill. 465, it was agreed between the 
parties by an ante-nuptial contract that in the 
event the marriage should be consummated, 
and in case the wife should survive the husband, 
she should receive out of his estate the sum of 
$2,000, in lieu of dower therein, and it was held that 
while the provision made for the wife was not a 
statutory jointure, nevertheless it was in the na- 
ture of a jointure and barred dower in her hus- 
band’s estate. The case was decided on another 
question made. But the same rulings have been 
made by other courts in cases bearing a strong re- 
semblance to the one at bar, and the general prin- 
ciple announced as in Jordan y. Clark, that any 
reasonable provision, whether secured out of 
realty or personalty, which an adult person pre- 
vious to his or her marriage accepts in lieu of 
dower will be a good jointure in equity. An- 
alagous cases, both as to facts and principle dis- 
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cussed are Andrews vy. Andrews, 8 Conn. 79; 
Heald’s Petition, 22 N. H., 265; Gelzer v. 
Gelzer, 1 Bailey, Eq. (S. C.) 387; Logan v. Phil- 
lips, 18 Mo. 22. Illustrative of the same view of 
the law are Findley y. Findley, 11 Gratt. 434; Ell- 
maker vy. Ellmaker, 4 Watts. 89; Stilley v. 
Folger, 14 Ohio, 610; Murphy v. Murphy, 12 Ohio 
St. 407: Cauley v. Lawson, 5 Jones (Eq.) 132. 

Another point made is that the husband parted 
with nothing that had belonged to him which the 
intended wife could accept in lieu of dower and 
for that reason it is said she ought not to be barred 
from claiming dower in the lands of her husband, 
as given by statute, either in law or equity. The 
objection rests upon a misapprehension of the 
legal effect of the contract. It will be remem- 
bered that the agreement was made in 1857, in 
contemplation of a marnage soon to take place 
between the contracting parties, and auxillary to 
that event. In the agreement it was recited that 
both parties were then the owners of ‘‘real and 
personal property”? and that the intended wife, 
as heir of Horace Landers, would be entitled to 
other ‘property, real, personal and mixed.”’ As the 
law then was, the husband, on the consumma- 
tion of the marriage, would succeed to the abso- 
lute ownership of the personal property of the 
wife, and would also be entitled to curtesy in 
his wife’s real estate as well as the usufruct there- 
of. Thus itis seen the husband relinquished the 
right which by the marriage he might have ac- 
quired over the estate of his wife, and in consid- 
eration of his agreement she also released all 
right in the estate of her intended husband which 
the law would cast upon her in consequence of the 
marriage. It is conceded that the husband dur- 
ing his life-time abided by his part of the agree- 
ment, and each or them “owned and managed 
their separate property.’ The contract in our 
judgment is a reasonable one. It is one that per- 
sons advanced in life could with great propriety 
make, and especially when the parties have pre- 
viously been married, and where there may be 
children by both marriages, among whom con- 
troversies as to property may arise after the death 
of the parents. Such agreements are forbidden 
by no consideration of public policy, and there 
can be no reason why equity will not lend its aid 
to compel the surviving party to abide the con- 
tract. Our opinion is that the fair construction of 
the ante-nuptial agreement is that it intercepts 
the dower of the widow, and may be set up as an 
effectual bar to her demand for dower in the lands 
of which her husband died seized. 

The question made as to homestead for the 
widow, and her family residing with her where 
the husband resided, is one not depending on au- 
thority for its solution. It rests more on the con- 
struction of our statute and on the principle 
underlying the policy of our laws on that subject. 
Homestead is a right secured by statute to every 
householder having a family, and by a recent 
statute it is an estate in the land owned and occu- 
pied by such party. It is continued after the 
death of such householder for the benefit of the 
husband or wife surviving, so long as he or she 





continues to occupy such homestead, and of the 
children until the youngest child becomes twenty- 
one years of age. The exemption is absolute 
unless itis alienated in the mode prescribed in 
the statute, and no release of homestead is valid 
unless by the parties intended to be benefitted in 
conformity with the law that confers power to 
alienate it at all. The policy of the law is, as 
this court has had frequent occasion to declare, 
to preserve the homestead for the benefit of the 
family as well as the householder himself. The 
statute was no doubt enacted from motives of 
public concern, and it is apprehended that it is not 
in the power of the father and mother by an ante- 
nuptial agreement to so provide as to deprive 
their minor children of its benefits in case of their 
death. It would seem to follow, therefore, that 
the children of the parties, no matter what con- 
struction shall be given to the ante-nuptial con- 
tract, during their minority are entitled to the 
benefit of their father’s homestead, and how can 
it be preserved to them unless it is set apart to 
their mother as their natural guardian? Should 
the construction contended for be adopted it 
would deprive the children of the decedent of 
the be::efits which this humane statute was inten- 
ded to throw around them in their tender years, 
and it seems to us to be a proposition wanting in 
the support of both law and reason, that they 
can be deprived of such right by an ante-nuptial 
agreement between their parents however com- 
prehensive in its terms. It does not militate 
against this view of the law that the widow may 
have sufficient means derived from her separate 
estate with which to support her minor children. 
She is not bound in the first instance, to apply her 
separate estate to the support of her husband’s 
children. The law has cast that obligation pri- 
marily upon the husband's estate. The policy of 
the law isto provide a home for the family that 
they may be kept together, and the mother is not 
obligated by her ante-nuptial agreement to aban- 
don her children, but may share with them the 
homestead which their father in his life time had 
provided, so long as the youngest child is under 
twenty-one years of age. As in Phelps v. Phelps, 
72 Ill. 545, the ante-nuptial contract may debar 
the widow of dower in her husband’s lands, but 
it does not prevent her from sharing in the pro- 
visions the law has made for the benefit of the 
family. It is a matter of public concern, and the: 
beneficent provisions of the statute for the protec- 
tion of the family can not be abrogated by mere 
private contract between parties not alone within 
its provisions. The decree. will be reversed, and 
the cause remanded for further proceedings not 
inconsistent with this opinion. 
Decree reversed. 
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JURISDICTION OF EQUITY OVER ECCLE- 
SIASTICAL ACTION. 





O’HARA v. STACK. 





Supreme Court of Pennsylvania, October 6, 1879. 


The profession of a priest is his property, and the pro- 
hibition of the exercise of that profession by a higher 
church officer, without accusation or hearing, is a pro- 
ceeding contrary to the law of the land, which a court of 
equity will restrain. 


Appeal by the defendant below from a decree 
by the Court of Common Pleas of Lycoming 
county. The action was one in equity, brought 
by the Rev. M. P. Stack, pastor, and eight mem- 
bers of the congregation and pew-holders of the 
Roman Catholic Church of the Annunciation, in 
Williamsport, against the Right Reverend W. 
O'Hara, Roman Catholic Bishop of Scranton, for 
the purpose of obtaining a decree restraining said 
bishop from denying to the said pastor the privi- 
lege of exercising priestly functions and restoring 
‘said pastor to the rights and emoluments pre- 
viously enjoyed by him in said church. The court 
below held that a decree of restoration would be 
inexpedient, under existing circumstances, and 
entered the following decree : 

1. That the removal by the defendant of the 
plaintiff as pastor of the church of the Annuncia- 
tion, in Williamsport, for an alleged offense, as 
ordered by the letter of the defendant to the 
plaintiff, dated the 5th day of November, 1871, 
‘without regular accusation, hearing or trial, was 
unlawful. 2. That the prohibition and disfran- 
chisement of the plaintiff by the defendant, as 
ordered in his letter to the plaintiff, dated the 5th 
day of November, 1871, forbidding the plaintiff to 
exercise any priestly function in Williamsport, 
founded upon and as punishment for said alleged 
offense, was unlawful. 3. The exceptions by the 
plaintiff to the report of the master are sustained, 
‘so far as they are consistent with this decree, and 
so far as they are inconsistent therewith, they are 
overruled. 4. That the defendant do pay the 
costs accrued in this cause, including the exami- 
mer’s and the master’s charges, and the expense 
of the printing of the evidence. but not to include 
:a plaintiff’s bill. Other necessary facts appear in 
‘the opinion. , 

MERCUR, J., delivered the opinion of the court: 

This bill was filed by the pastor and eight mem- 
bers of the congregation and pew-holders of the 
Church of the Annanciation, in Williamsport. It 
prayed, substantially, that the bishop be restrain- 
ed by injunction from removing, or attempting to 
remove, the appellee, as pastor of said church, 
‘and also against prohibiting him from exercising 
priestly functions in Williamsport; and further 
‘asked that he be restored to his rights and emolu- 
ments as they had previously existed, and been 
enjoyed byhim. Upon their own petition, and by 
leave of the court, all the complainants, except 
the appellee, withdrew before answer was filed. 
‘When the learned judge came to enter a decree, he 
found the relations and attachment of the con- 





gregation toward the appellee had so changed, and 
the wise and prudent conduct of its present pastor 
had so secured its confidence and regard, that he 
thought it unwise to disturb the existing relations. 
He, therefore, refused restoration. He decreed 
that the removal of the avpellee as pastor of the 
church, and also the prohibition and disfranchise- 
ment forbidding him to exercise any priestly func- 
tions in Williamsport, were unlawful; yet in a 
spirit of conciliation and compromise, he restrict- 
ed the liability of the bishop to pay costs, so far as 
to exempt him from the payment of any bill of the 
appellee. From that decree, thus imposing a part of 
the costs on him, the bishop has taken this appeal. 

The practical question before us is so narrow that 
we deem it unnecessary to discuss the numerous 
matters involved in the bill and answer. The 
single question we will consider is, whether the 
appellant has just ground to complain of the de- 
cree. The rules and discipline of the church, the 
cause of religion, and the good order of society, 
justly authorize a bishop to remove a priest from 
his charge for cause, and to transfer him from one 
parish to another, as he may deem proper. In 
this case the appellee was not transferred to an- 
other parish. Whether, without any specific ac- 
cusation against a pastor, and without giving him 
any opportunity for hearing or trial, the bishop 
canremove him from his charge without assigning 
him to any other, and prohibit him from exer- 
cising all priestly functions, is a grave question. 
The appellee is a regularly ordained priest of the 
Roman Catholic Church. In 1866 he was duly 
appointed by the bishop of the diocese to the 
charge of this congregation of non-Ger- 
man Catholics. He continued its pastor 
until the 5th of November, 1871. By 
letter of that date Bishop O*Hara, the appel- 
lant, wrote the appellee, saying: **Rev. Sir—Your 
administration of the affairs connected with the 
Church of the Annunciation has been such that I 
feel myself compelled to remove you, and leave 
the church vacant. And I now forbid you to ex- 
ercise any priestly functions in Williamsport, even 
to say mass. This prohibition binds sub gravi. 
You may call on me at Scranton, and I will inform 
you of my further intention in your regard.”’ On 
the same day the bishop also wrote to the Rev. J. 
Koeper; pastor of the Church of St. Bonifacius, in 
Williamsport, informing him that the sheriff had 
an execution against the Church of the Annuncia- 
tion, so that it was liable to be sold, and inclosed 
him money to pay the execution. He further 
proceeded to say: ‘*You will also take charge of 
all things connected with that churcn, such as 
vestments, furniture, books, etc, and keep them 
under your custody. They can remain in the 
house and church, but you _ will keep 
the key. You may baptize and attend the 
sick, but nothing else. I am much pained to 
adopt this severe course, but the state of things 
in that congregation is such that I would consid- 
er myself wanting in duty to allow it to continue 
any longer.” 

In pursuance of this direction, Mr. Koeper took 
possession of the registers of baptism and of mar- 
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riage and a sacred vessel of the church, and also 
of the set of keys that were in the possession of 
the sexton, but not of the set of keys in the pos- 
session of the appellee. Afterwards the latter 
opened the church, addressed the congregation, 
and stated his purpose to contest the legality of 
the bishop’s action. About one week thereafter 
he filed this bill. The letter of the 5th of Novem- 
ber complains in general terms of his 
administration of affairs connected with the 
church; but charges no specific act either of 
omission or of commission showing in what 
particular it was not satisfactory. He is not in- 
formed whether the complaint refers to spiritual 
or to temporal affairs. It gives no information suf- 
ficent to enable him to answer and refute the com- 
plaint. It neither gives nor indicates any inten- 
tion of giving him permission to inquire the rea- 
sons for his summary removal. At one and the 
same moment a vague charge is made, the 
edict issued and the sentence pronounced. The 
answer of the appellant avers no specific cause 
for the removal, and the evidence fails to disclose 
any. In pursuance of the bishop’s permission to 
call on him at Scranton, the appellee did so. The 
uncontradicted testimony of the latter, in regard 
to that interview, is; ‘‘I saw Bishop O’Hara in his 
residence on or about the 9th of November, 1871; 
but he neither made definite his charge, nor gave 
any trial, nor revoked his letter; but wished me 
to resign my parish at Williamsport, making 
vague promises, and stating general conditions of 
a better one if I would resign.” 

It is a maxim of fundamental law, that no man 
shall be condemned without ahearing. A hearing 
assumes notice of a specific ground of complaint, 
and a reasonable opportunity for answering it. In 
all matters of faith and of doctrine, churches are 
left to speak for themselves. When rights of 
property are in question, civil courts will inquire 
whether the organic rules and forms of procedure 
prescribed by the ecclesiastical body have been 
followed (Nopp v. St. Mark’s Lutheran Church 
of Butler; Kerr’s Appeal—cases not yet reported), 
and if followed, whether they are in conflict with 
the law of the land. Any rule or proceeding, 
whereby a man’s property is swept away from him 
without a hearing, trial or judgment, or the op- 
portunity of making known his rights therein, is 
not according to the law of the land, within the 
meaning of the 9th section of the Declaration of 
Rights. Brown v. Hummel, 6 Pa. St. 86; Mc- 
Auley’s Appeal, 77 Pa. St. 397. 

Had the appellee such a right of property in the 
revenues of his church and in his profession as to 
authorize a court of equity to inquire into the 
matter of his removal? He had no specific salary. 
His income was derived from rent of the pews, 
Sunday collections, subscriptions and offerings. 
The Roman Catholic Church makes the support 
of its pastors one of the commandments of the 
church. Its precept requires the members of the 
congregation to contribute to the support of their 
pastor. It is declared to be a sin of omission, to 
omit any thing willingly, which is commanded by 
God or his church. While the precise sum the 





| appellee might receive could not be ascertained 


in advance, yet the sum of which he was in the 
actual receipt was so large that it is not alleged to 
have been inadequate to his proper support. A 
man’s profession is his property. The appellee 
was not only deprived of his right of property as 
pastor of that particular church, but he was also 
prohibited from exercising any priestly functions, 
as a means of support, elsewhere. The literal 
reading of the order forbade the exercise of such 
functions in Williamsport. Inasmuch, however, 
as he had been assigned to no other parish, the 
effect was to close the doors of every parish 
against him. The strong arm of the church was 
laid upon him. All means of support were de- 
nied him, and a stigma was cast on his reputation. 
The sub gravi of the prohibition was a reminder 
that his administration was of so grave a charac- 
ter, that any disobedience to the order of prohibi- 
tion would be a grievous sin. The harshness of 
the bishop’s conduct was well designated in his 
letter to Mr. Koeper as ‘“‘this severe course.”’ 

The act of 16th of June, 1837, and its supple- 
ment of the 14th of February, 1857, expressly 
gives courts of common pleas of the several coun- 
ties of the Commonwealth the supervision and 
control of unincorporated societies or associa- 
tions. In granting injunctions, not only acts con- 
trary to law may be enjoined, but also those con- 
trary to equity. Stockdale vy. Ullery, 37 Pa. St. 
486. 

Then, without reviewing the conflicting opin- 
ions as to the ecclesiastical power given to the 
bishop to deny to a priest the exercise of all 
priestly functions without assigning any cause, 
we can not assent to the doctrine that the pastor’s 
right of property may thus be stricken down, and 
he be prohibited from following his profession, 
without accusation and opportunity for a hearing 
and trial. If it is not contrary to the laws of the 
church, which we are not prepared to admit, it is 
contrary to the supreme law of the land. The ap- 
pellant has no just cause to complain of the de- 
eree. 

Decree affirmed and appeal dismissed, at the 
costs of the appellant. 

TRUNKEY and STERRETT, J J., dissent. 





CONSTITUTIONAL LAW—DESTRUCTION OF 
PRIVATE PROPERTY WITHOUT TRIAL— 
“DUE PROCESS OF LAW.” 





LOWRY v. RAINWATER. 





Supreme Court of Missouri, December 1, 1879. 


1. A statute which, under the pretext of preserv- 
ing the public morals, provides for the seizure of pri- 
vate property, should also provide a summary mode 
of judicial proceedings for determining whether it is the 
kind of property, and was used or held for the purposes 
condemned by it, and not so providing is unconstitu- 
tional and void. 

2. The act of the Missouri Legislature creating the board | 


of police commissioners for the city of St. Louis, which 
authorizes the president of the board, upon satisfactory 
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information that there are any prohibited gaming tables 
or other gambling devices in the city of St. Louis, to issue 
his warrant for their seizure and to cause the same to be 
publicly destroyed by burning or otherwise, is unconsti- 
tutional. 

‘ 


Appeal from St. Louis Court of Appeals, 3 Mo. 
(App.) 562. 

HENRY, J., delivered the opinion of the court: 

The petition alleged substantially that on the 
19th day of May, 1874, the defendants Watkins, 
Huthsing, Gardner and Hamilton, at the instiga- 
tion of defendants, Rainwater and Huebler, being 
by them employed and assisted, with force, etc., 
broke and entered the house and dwelling of 
plaintiff in the city of St. Louis, and took and 
carried away an extension dining table, the prop- 
erty of plaintiff, of the value, etc., and destroyed 
it, to his damage, etc. Defendants pleaded in 
justification, that the defendant, C. C. Rainwater, 
was at that time vice-president ot the board of 
police commissioners of the city of St. Louis, and 
acting president, and, as such, under and in pur- 
suance of the act to establish said board. issued 
his warrant to defendant, Huebler, an officer of 
the police force; that at said time and at the 
place named in the petition, there was kept a pro- 
hibited gaming table, or other gaming device, of 
which said acting president had received satis- 
factory information, and that said officers charged 
with the execution of said warrant did, in pur- 
suance of said act for the purpose of executing 
said warrant, break open the doors, and, for that 
purpose, had the assistance of the other defend- 
ants as members of the police force, and that, in 
pursuance of said act of the general assembly, 
they caused said prohibited gaming table to be 
publicly destroyed, and that the wrong com- 
plained of by plaintiff was the above and no 
other. 

On the pleadings the circuit court rendered 
judgment for plaintiff, which was affirmed at gen- 
eral term, and on appeal to the Court of Appeals 
was by that court affirmed, and is now here on 
appeal from that judgment. Since this case was 
decided by the Court of Appeals, that of McCoy 
v. Zane, 65 Mo. 13, was decided by this court, 
wherein this court intimated an opinion that sec- 
tions 24, 26 and 27 Wag. Stat. 503, are constitu- 
tional. Those sections are identical with sections 
5, 6 and 7 of the act creating the board of police 
commissioners for the city of St. Louis, except 
that sections 24, 26 and 27 of the general statutes, 
confer the power upon any judge or justice of the 
peace, which by the police commissioners’ act is 
conferred upon the acting president of the board. 

Section 5 of the act creating a board of police 
commissioners provides: ‘‘Whenever the act- 
ing president of said board (in the general statutes 
‘any judge or justice of the peace’) shall have 
knowledge or shall receive satisfactory informa- 
tion that there is any prohibited gaming table, or 
other gambling device, kept or used in the city of 
St. Louis, he shall have power to issue, and it 
shall be his duty forthwith to issue a warrant di- 
rected to some officer of the police force under 
said board (in the general statute ‘to the sheriff 





or any constable’) to seize and bring before him 
such gaming table or other gaming device.’’ Sec. 
6: “The officer charged with the execution of 
such warrant shall have power, if necessary, to 
break open doors for the purpose of executing the 
same, and for that purpose may have the assist- 
ance of the whole police force.’’ Sec. 7: ‘It shall 
be the duty of such acting president (in the gene- 
ral law ‘of the judge or justice of the peace’) 
before whom any such prohibited gaming table or 
gaming device shall be brought, to cause the same 
to be publicly destroyed by burning or otherwise.”’ 
In McCoy v. Zane the constitutionality of the 
sections upon which the proceedings of Judge 
Hendrick were based was not considered by this 
court. Napton, J., observing that, ‘tin view of 
the conclusions we have reached in the case, it is 
unnecessary to determine the questions which 
have been so extensively discussed by the counsel 
in regard to the constitutionality of these statutory 
provisions.”’ It is, therefore, in this State, an open 
question with which we are, in this case, direct- 
ly confronted. By the general law, a judge ora 
justice of the peace, and by the act establishing 
the board of police commissioners, the acting 
president of the board, may issue his warrant di- 
recting a constable or police officer to bring be- 
fore him any gaming table or gaming device al- 
leged to be used for gaming purposes, and with- 
out any further investigation order its destruction. 
A legislative act which authorizes an officer, with- 
out notice to the owner, or even the semblance of 
a judicial investigation, to seize and destroy the 
property of a citizen, can not be maintained under 
a Constitution which declares that ‘‘no State shall 
deprive any person of life, liberty or property 
without due process of law.”? Lord Cook says 
that the words ‘“‘per legam terrae’? mean by due 
process of law and being brought into court to 
answer according to law. In the language of Cur- 
tis, J., in Green v. Briggs, 1 Curt. 325, the words 
“law of the land’’ do not mean any act which the 
assembly may choose to pass. If they did the 
legislative will could inflict a forfeiture of life, liber- 
ty or property without atrial. The exposition of 
these words as they stand in Magna Charta as 
well as in the American Constitution, has been 
that they require ‘‘due process ot law,”’ and in this. 
is necessarily implied and included the right to 
answer to and contest the charge, and the conse- 
quent right to be discharged from it unless it be 
proved.” 
In Cooley’s Constitutional Limitations, p, 362, 
the learned author says: **Nor can a party by his 
misconduct so forfeit a right that it may be taken 
from him without judicial proceedings in which 
the forfeiture shall be declared in due form.*’ 
Forfeitures of rights and property can not be ad- 
judged by legislative acts, ai.d confiscations with- 
out judicial hearing after due notice would be 
void as not being due process of law. Ibid 305. 
Selden, J.. in Wynehamer v. People, 3 N. Y. 378. 
said that the words ‘‘due process of law’’ must be 
understood to mean that no person shall be de- 
prived by any form of governmental action of 
either life, liberty or property, except as the con- 
sequence of some judicial proceeding, appropriate 
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ly and legally conducted. Judge Cooley, in 
his work or. Constitutional Limitations, speaking 
of laws to prohibit the sale and manufacture of in- 
toxicating drinks as a beverage, declaring them a 
nuisance and providing for their condemnation 
and destruction, remarks that ‘it is only where, 
in framing such legislation, care has not been 
taken to observe those principles ot protection 
which surround the persons and dwellings of in- 
dividuals, securing them against unreasonable 
searches and seizures and giving them a right to 
trial before condemnation, that the courts have 
felt at liberty to declare that it exceeded the 
proper province of police regulation.” 

We doubt if a case can be found in any State in 
the Union sustaining an act conferring such power 
upon a judge, justice of the peace, police commis- 
sioner, or any other officer, as the president 
of the board of police commissioners, is 
invested with, by the sections 5, 6 and 7 
of the act establishing that board. Similar, but 
infinitely less obnoxious, acts have been held void 
in Massachusetts—Fisher v. McGirr, 1 Gray, 1; in 
Michigan, Hibbard vy. People, 4 Mich. 126; and in 
other States. In Lincoln y. Smith, 27 Vt. 354, the 
court observes of their statute for the seizure and 
destruction of intoxicating liquors. ‘It would be 
somewhat remarkable if an enlightened legisla- 
ture at the present day should pass a law with an 
intention to have liquors adjudged forfeited by a 
judicial tribunal, and ordered to be destroyed, 
without trial and without proof that they were 
intended for sale contrary to law, and we appre- 
hend the statute does not require us to put the 
legislature who passed this act in so awkward a 
dilemma.”’ If valid, what we have regarded as 
guaranties of our rights of property, both in the 
Federal and State Constitutions, are unmeaning 
phrases, calculated to lull us into a sense of secu- 
rity, rather than to afford us protection against 
invasions of what we have regarded as sacred 
rights. 

We are not unmindful of the duty of the courts 
to weigh carefully all that may be urged in favor 
of the validity of an act of the legislative depart- 
ment of the government. before declaring it in 
conflict with the organic law, and only to an- 
nounce such a conclusion when no doubt is enter- 
tained of its correctness. After a careful examin- 
ation of the seventh section of the act under con- 
sideration, and numerous adjudications of the 
courts of other states bearing upon the question 
involved. we are satisfied that it is in conflict with 
the fourteenth amendment to the Federal Consti- 
tution, and therefore invalid. If the seventh sec- 
tion fall the fifth can not stand, for it authorizes 
an arbitrary seizure of the property, with no pro- 
vision made for its disposition. The officer before 
whom it may be taken may hold it against the 
owner indefinitely. He can not by suit recover it, 
because, assuming the constitutionality of the 
section, the seizure of the property, as well as the 
holding by the officer, would be lawful. It is ‘tan 
unreasonable seizure’ of private property, anda 
violation of section 23, article 1, of the Constitu- 
tion of 1865. 





An act which, under the pretext of preserving 
public morals, provides for the seizure of private 
property, should also provide a summary mode of 
judicial proceedings for determining whether it is 
the kind of property, and was used or held for 
purposes, condemned by the act. Even to author- 
ize the property to be seized and held untilin an 
ordinary action at law for the recovery of his 
property, the claimant should negative the allega- 
tions in the warrant of seizure, would be oppres- 
sive and unjust, and not in harmony with the 
spirit of our Constitution. Hence a statute which 
authorizes a seizure of private property under a 
warrant issued in pursuance of provisions such as 
are contained in section seven, should also 
afford a speedy trial to ascertain whether the 
property is of the character and is used or 
held for the ‘purposes condemned by the act,, 


and make provisions for duly notifying the 
owner and giving him his day in court. 


The constitutional safeguards thrown around the 
rights of property are not to be demolished in or- 
der to suppress gambling or gambling houses. 
The vices which acts authorizing these summary 
proceedings propose to eradicate are inconsider- 
able in comparison of the value of the constitutional 
guarantees which secure to the citizen his liberty 
and his property. We recognize the right of the 
State to adopt and the propriety of a vigorous en- 
forcement of the laws for the suppression of 
gambling and gambling houses, but these laws 
may be so framed as to harmonize with those con- 
stiéutional provisions. and hasty and inconsiderate 
legislation which disregards them can not be up- 
held. 

We are of the opinion that the fifth section, 
standing by itself, isin conflict with the Consti- 
tution, and holding that the seventh section is 
void, the fifth does not stand alone, and is also 
void. The cases cited in the discussion of the 
constitutionality of the seventh section we think 
fully sustain our views in regard to the fifth sec- 
tion. 

We express no opinion on that phase of the con- 
stitutional question with respect to the fifth sec- 
tion, discussed by the Court of Appeals. 

All concurring the judgment is affirmed. 


NoTE.—See State v. Moss, 9Cent. L. J. 165; 7 Cent. 
L. J. 255: MeMillen v. Anderson, 5 Cent. L. J. 445; 
4Cent. L. J. 24, 120; 3 Cent. L. J. 651; United States 
v. Distillery No. 28, 2 Cent. L. J. 749. 








ABSTRACTS OF RECENT DECISIONS. 


KENTUCKY COURT OF APPEALS. 
September, 1879. 


TRANSFERS IN FRAUD OF CREDITORS — WHEN 
MustT BE ATTACKED.—Under sec. 2 of art. 2, ch. 44, 
Gen. Stats., which provides that all such transfers as 
are in the first section declared to enure to the benefit of 
creditors generally, ‘‘shall be subject to the control of 
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courts of equity, upon the petition of any person in- 
terested, filed within six months after the mortgage 
or transfer is legally lodged for record, orjthe delivery 
of the property or effects transferred, ’’ the time with- 
in which the petition of creditors must be filed begins 
to run from the recording of the mortgage or transfer 
when the transfer is a recordable paper, and when it 
.is not, then from the delivery of the property or effects 
transferred; or if the thing transferred beja debt, then 
.from the delivery of such evidence of the transfer as 
entitles the transferee todemand and receive the debt 
transferred. It is immaterial that the creditors were 
. ignorant of the transfer until six months from its date 
had elapsed. Notice to other creditors is not required 
iby the statute. Reversed. Opinion by CorEr, J.— 
‘Cogar v. Stewart. 


RECEIVER—RIGHT TO PROPERTY—INTERFERENCE 
‘WITH, A CONTEMPT.—1. When a receiver has been 
vappointed and is in possession, his possession is the 
_possession of the court, and may not be disturbed 
without leave of the court. Robinson v. Atlantic &. 
R. Co., 66 Pa. St. 160; Albany City Bank v. Schmer- 
horn, 9 Paige, 372; Wiswall v. Sampson, 14 How. 52. 
Nor is the rule confined to property actually in the 
‘hands of the receiver. 2. The court will not permit 
:any one, without its sanction and authority be first ob- 
tained, to intercept or prevent payment to its receiver 
of anything which he has been appointed to receive, 
though it may not be actually in his hands. 3. The 
-court had directed its receiver to collect a rent bond, 
+and he was proceeding to do so when he was arrested 
iby an order of injunction. Held, that this was not 
‘only unauthorized, but was a contempt of court for 
which the parties were subject to arrest and punish- 
ment. Affirmed. Opinion by Corer, J.—Hazelrig 
+v. Brough. 





SUPREME COURT OF GEORGIA. 
December, 1879. 


THE PROPERTY OF MUNICIPAL CORPORATIONS in the 
-use of the municipality for the public, or held for fu- 
ture use for the public, is not subject to levy and sale 
under execution. Judgment affirmed. Opinion by 
. JACKSON, J.—Curry v. Mayorof Savannah. 
ACTION FOR BREACH OF PROMISE OF MARRIAGE— 
ABATEMENT AFTER DEATH OR MARRIAGE OF ParR- 
‘ TrES.—An action for breach of promise to marry is 
personal, and dying with the person it does not sur- 
vive after death of plaintiff; marriage of the parties 
as effectually kills the action as death; therefore, af- 
ter marriage of plaintiff and defendant, counsel for 
plaintiff can not prosecute the action for fees. Public 
policy and the whole spirit of our legislation in en- 
-couragement of marriage, as well as strict law, forbid 
the further prosecution of the suit for such purpose. 
Judgment affirmed. Opinion by JACKSON, J.—Har- 
ris v. Tison. 
CHARTER OF VESSEL BY CHURCH FOR EXCUR- 
SION—ULTRA VIRES — DAMAGES — AGENCY.---1. A 
-ehurch incorporated by the superior court can not, as 
a corporation, engage in the sale of tickets to the pub- 
lic for an excursion on board a steamer which the 
church has chartered for the occasion. Expenses in- 
curred with a view to profits, and profits lost, can not 
be recovered from the owner of the vessel on their fail- 
ure to make the stipulated voyage. Excursions, as 
matter of trade. or business with the public, are not 
“within the means or ends for which the church was in- 
-corporated. The measure of damages in a suit by the 
«church against the owners is the amount paid as hire 


| for the vessel. 2. Whena vessel is chartered for an 
excursion, the price paid and a receipt given, and the 
writing is silent as to the capacity of the vessel, and 
she is overloaded, and by reason of the overloading, 
together with the state of the weather, the excursion 
fails, parol evidence is admissible to prove that the 
price was fixed with reference to carrying capacity for 
twelve hundred passengers, it appearing that only 
about seven hundred went aboard, and that her gov- 
ernment license restricted her to five hundred. 3. 
Parol evidence is admissible to show for whom an agent 
failing to disclose his principal acted in making a con- 
tract, though it involve proof of the ownership of a 
vessel; but reputation at the port is not evidence of 
ownership, nor is information which the witness ac- 
quired by an examination of entries-in the custom 
house, neither the entries nor a copy of them being 
produced. 4. When twoare sued by attachment on 
an alleged joint contract, the evidence must establish 
a joint liability, or the plaintiff can not recover. 
Judgment reversed. Opinion by BLECKLEY, J.— 
Fellows v. First Baptist Church. 


EVIDENCE—WHEN ACCOUNT BOOKS ADMISSIBLE 
—PARTNERSHIP—PAYMENT.—1. Before the books of a 
merchant or other tradesman can be used to prove an 
account, it must appear that he has no higher evi- 
dence of its truth, and therefore he has no clerk who 
sold the goods, or that the clerk, if he had one, is 
dead, beyond the jurisdiction or otherwise inaccessible. 
If he had no clerk who sold the goods, or the clerk is 
inaccessible, then before he can introduce his books, 
the bookkeeper, if accessible, must be produced to 
prove that it is the book of original entries; if he had 
none, or he is inaccessible, then he may prove that it 
is the book of original entries himself. Books are 
secondary evidence and only admissible ex necessitate 
rei. 2. The books will not establish considerable 
items for cash, nor accounts of third persons trans- 
ferred to defendants; nor are they admissible at all to 
to show the authority to make such transfer. They 
may be admitted to show that a transfer was made 
pursuant to previous authority. 3. In a suit against 
a firm, in order to bind an incoming partner with the 
debts and liabilities of a private person or firm to 
which the defendants succeeded in the same business, 
plaintiff must show some agreement on the part of the 
incoming partner upon sufficient consideration to as- 
sume such liabilities and pay such debts before he can 
be bound, through the new firm, to pay the old in- 
debtedness. 4. Ought the agreement to be in writing 
as a promise to pay the debt of a third person, quere. 
5. Where the transfer is made by authority of the old 
debtor, it must clearly appear that knowledge thereof 
was brought home to the incoming partner, and that 
he acquiesced in it before he can be bound thereby. 6. 
Overpayments may be recovered in asuit on an account 
but before such recovery can be had the overpayments 
must be specified and pleaded as a set-off, and with 
like particularity. 7. The court is always at liberty to 
open the case for new evidence before argument is 
closed; and unless abused this discretion exercised will 
not be interfered with. Judgment reversed. Opinion 
by Jackson, J.—Dillon v. Bracken. 


~~ 





SUPREME COURT OF MICHIGAN. 


October, 1879. 


A MANDAMUS WILL LIE to compel a circuit court 
to recall moneys belonging to infants paid over to a 





general guardian without security. Opinion Per 
CurtaM.—People v. Wayne Circuit Judge. 
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EVIDENCE—TESTIMONY BY OWNER AS TO VALUE 
OF CLOTHING WORN BY HER. — The owner of a 
seal skin cloak may testify as to its value. ‘‘The wit- 
ness was competent to give the value of her seal skin 
cloak. It was part of her personal apparel, which 
she had worn one winter. She testified that she had 
priced such articles, and that this one was certainly 
worth $125. The evidence was regular and within 
previous decisions. It was not necessary to call dealers 
in second-hand furs.’’ Opinion by GRAVES,J.—Printz 
v. People. 


Suir AGAINST Two DEFENDANTS—DEPOSITION 
TAKEN BY ONE BEFORE OTHER SERVED.—Plaintiff 
brought suit against F and L, but F alone was served. 
Subsequently L also appeared by attorney aud the 
parties went to trial. On the trial F offered in evi- 
dence a deposition taken under a stipulation between 
himself and plaintiff before L had appeared. L object- 
ed to its reception on the ground that it was taken 
without his consent, and without notice to him. On 
this objection the deposition was ruled out. Held, 
that this was not error of which F could complain. 
bg by CooLry, J.—French v. Canada Southern 

. Co. 


EXECUTIONS—W HAT NECESSARY TO RENDER LEVY 
VaLIp.—A levy upon property must be so made as to 
identify or give the means of identifying what is 
levied on, so that any property levied on may be made 
chargeable to the officer, and property not levied on 
can not be subsequently claimed. It must be seized 
manually, or by assertion of control that may be made 
effectual, if necessary, and this to bring and keep it 
within the dominion of the law for sale on execution, 
if needed, and for no other purpose. An intention to 
allow it to be disposed of by the execution debtor as 
his own, is not the intention required. It is alsoa 
matter worthy of consideration whether the proceed- 
ings required by our statutes to set aside exempt 
property do not require something more to identify 
the property covered by the levy than where a seizure 
can be made of a mass of property not subject to re- 
duction in that way, The English rule is more strict, 
and requires a combined and actual possession, the 
voluntary relinquishment of which is an abandonment 
of the levy. See Beekman v. Lansing, 3 Wend. 446; 
Haggerty v. Wilber, 16 Johns. 288; Camp v. Cham- 
berlain, 5 Denio, 198; Barker v. Binninger, 14 N. Y. 
270. Opinion by CAMPBELL, C. J.—Quackenbush v. 
Henry. 


MASTER AND SERVANT—DUTY OF MASTER—IN- 
JURY BY NEGLIGENCE OF FELLOW-SERVANT—WHO 
ARE FELLOW SERVANTS.—1. The duty of due care 
in the employment and retention of competent ser- 
vants is one the master can not relieve himself of by 
any delegation, and if it becomes necessary to entrust 
its performance to a general manager, foreman or 
superintendent, such officer, whatever he may be 
called, must stand in the place of his principal, and 
the latter must assume the risks of his negligence. 
The same is true of the general supervision of his 
business; if there is negligence in this, the master is 
responsible for it, whether the supervision be by the 
master in person or by some manager, superintendent 
or foreman to whom he delegates it. In other words, 
while the servant assumes the risk of the negligence 
of fellow servants, he does not assume the risk of 
negligence in the master himself, or in any one to 
whom the master may see fit to entrust his superin- 
tending authority. Albro v. Agawam Canal Co. 6 
Cush. 75; McAndrews v. Burnes, 39 N. J. 117; 
Malone v. Hathaway, 64N. Y.9; Hard v. Vermont, 
ete., R. Co. 32 Vt. 478. K, a miner, was injured by 
the breaking of timber, caused, as was alleged, by the 
negligence of one W to examine it. W was what was 





called a timberman, a timberman in a mine. The 
timbermen put in and looked afterthe bridges and 
passages, and W was sometimes called captain, as 
he had some authority over the other timbermen and 
had power to direct them as to their work. He, how- 
ever, as well as the others, was under the general su- 
pervision of one C, who had the entire charge of the 
underground work. Held, that K and W were fellow- 
servants, and that K could not recover. It is immate- 
rial that the negligent servant was in a position of 
greater responsibility, or in a different line of employ- 
ment, so long as both were in the same general busi- 
ness, so that the negligence of the one might contrib- 
ute to the danger of the other. Lehigh Valley Coal Co. 
y. Jones, 86 Pa. St. 482; McAndrews v. Burnes, 39 N. 
J. 117. Opinion by COOLEY, J.—Quincy Mining Co. 
v. Kitts. 





SUPREME COURT OF OHIO. 
December Term, 1879. 
[Filed Dec. 16-23, 1879.] 


REAL ESTATE INHERITED BY A MARRIED WO- 
MAN since the passage of the act of 1861 (S. &S. 391), 
which declares such inheritance to be her separate 
property, can not be charged in equity for payment of 
a liability incurred by her prior to the passage of the 
statute. Judgment aflirmed. Opinion by GILMORE, 
J.—Fallis v. Keys. 

MONEY HAD AND RECEIVED — PRACTICE. — 1. 
Where money has been paid on a contract which has 
been rescinded, and the repayment of the money is the 
only thing remaining to be done, a petition for money 
had and received is sufficient; but while the contract 
is subsisting, the action can only be brought on the 
agreement. 2. Where it is alleged that the court of 
common pleas erred in various particulars, among 
others in overruling a motion fora new trial based on 
the ground-that the verdict was against the evidence, 
and the district court reverses the judgment without 
setting forth the ground of reversal, and remands the 
cause for a new trial, and it appears that the evidence 
was conflicting as to a material point in issue, and that 
the charge to the jury was in some respects obscure, 
the judgment of reversal should not be reversed, even 
if in the opinion of this court the preponderance of ev- 
idence be in favor of the verdict, and although the 
other errors may not have been well assigned. Judg- 
ment affirmed. Opinion by Okey, J.—Middleport 
Woolen Mills Co. v. Titus. 

MARRIED WOMAN — PROMISSORY NOTE — JUDG- 
MENT AGAINST SEPARATE ESTATE.—1. In an action 
brought under section 28 of the code of civil pro- 
cedure, as amended March 30, 1874, to subject 
the separate estate of a married woman to the 
payment of a promissory note executed by her, neith- 
er party is entitled to demand a trial byjury, and hence 
an appeal lies from the judgment to the district court. 
2. Ajudgment in an action to foreclose a mortgage 
executed by husband and wife to secure the payment 
of the wife’s promissory note, constitutes no bar to 
a subsequent action to subject the separate estate of 
the wife tothe payment of a deficiency arising upon 
the sale of the property mortgaged. 3. A judgment 
against the husband upon the joint promissory note of 
himself and wife, does not merge the right to charge 
the wife’s separate estate with the payment of the note 
in a subsequent action. 4. Where a married woman 
acquires the title to property by purchase, and exe- 
cutes her promissory note therefor, an implication 
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arises in the absence of proof of a different under- 
standing, that she thereby intended to charge her sep- 
arate estate with its payment, and such implication is 
not affected by the fact that she, with her husband, 
executes a mortgage of the property purchased to se- 
cure the payment of such note. 5. Testimony by 
the wife that she had no intention to charge her sepa- 
rate estate with the payment of such note, is incom- 
petent, Judgment affirmed. Opinion by BOYNTON, 
J.—Avery v. Van Sickle. 





SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


November, 1879. 


WILL— HEIRS—CONSTRUCTION OF ‘‘THEM.’’—A 
clause of a testator’s will devised ‘‘to those of my 
daughters who shall not have married at my decease 
all the residue of my real estate, to have and to hold 
the same to them and the survivor of them for their 
lives and during the life of such survivor, they and the 
survivor of them continuing unmarried. The marri- 
age of any one of my daughters who take under this 
item shall terminate her interest and life estate under 
this devise. After the marriage or death of my sur- 
viving daughter taking under this item, the estate 
herein devised shall descend to those persons who may 
be entitled to take the same as my heirs.’’ Held, 
that the word ‘‘them’’ is not here inserted, as in Long 
v. Blackall, 8 Ves. 486, in Sears v. Russell, 8 Gray, 86, 
and in Thompson v. Luddington, 104 Mass. 193, by 
way of description of the persons who are to take, but 
by way of defining the time when they shall come into 
the enjoyment of that which is devised to them; and 
that after the particular estate which the testator 
had specifically given.should have failed, the law 
should take its course, and his estate gosto his heirs, 
as if he had made no further disposition. Bullock v. 
Downes, 9 H. L. Cas. 1; Mortimore vy. Slater, 7 Ch. 
D. 322, s. Cc. nom. Mortimore v. Mortimore, 4 App. 
Cas. 448. Opinion by Gray, C. J.—Dove v. Torr. 

NEGLIGENCE—CONTRIBUTORY NEGLIGENCE. — In 
an action of tort to recover damages for personal in- 
juries to the plaintiff by being hit by a car, run and 
managed by the defendant over the track of the East- 
ern Railroad Company, it appeared that the plaintiff 
was a flagman, employed and paid by the Eastern 
Railroad Company, pursuant to an understanding 
between that company and the defendant, and his 
duty was to watch the track and give notice when 
cars, etc., of said company or defendant were about 
to cross a street, There was a flag-house near the 
crossing, from which the plaintiff could see up the 
track seven hundred feet. Just before receiving his 
injuries the plaintiff saw the smoke of an engine when 
it first came in sight, and went tothe crossing with 
his flag. After the engine passed, as he testified, he 
looked, but saw nothing; and walked across the track 
towards the flag-house. While so doing he was struck 
by the train of cars which had been detached from the 
engine, and was following it over the crossing. A 
witness for the plaintiff testified that he thought there 
was a difficulty in the plaintiff’s seeing the cars, as 
there was a great deal of smoke flying. But the 
plaintiff stated that if the smoke or steam from the 
engine had interfered with his seeing he should have 
waited until it passed away. Held, that the presiding 
judge rightly ruled that upon this evidence the jury 
would not be justified in finding a verdict for the 
plaintiff, and in directing them to return a verdict for 
the defendant. Opinion by ENpicoTtT, J.—Clark v 
Boston &c. R. Co. 





CURRENT TOPICS. 





The necrology of the bench and bar during the year 
1879 includes many familiar names and not a few dis- 
tinguished ones. The Federal bench has lost by death 
some of its eminent members, foremost among waom 
were John Cadwalader, of the Eastern District of 
Pennsylvania, judge of that court for twenty-one 
years, and Bland Ballard of Kentucky. To these are: 
to be added the names of Charies T. Sherman, one of 
a family famous alike as soldiers, lawyers and states- 
men, and formerly a United States judge in Ohio; 
William Fell Giles, of the District of Maryland; Win- 
throp W. Ketchum, of Pennsylvania, James B. Mc- 
kean, sometime Chief Justice of Utah; James D.. 
Halyburton, of Virginia; Abraham B. Olin and David 
C. Humphrey, both from one bench—the Supreme 
Court of the District of Columbia. Death has not 
changed the personnel of the highest Federal tribunal, 
though the severe illness of Mr. Justice Hunt made 
such an event not improbable at more than one time 
during the year. Of the Supreme Courts of the States. 
that of Pennselvania has lost one of its associate jus- 
tices, J. Warren Woodward; Texas its Chief Justice 
of Appeal, M. D. Ector; Indiana its Chief Justice, 
Samuel F. Perkins, and an ex-associate, Samuel H. 
Buskirk; Ohio an ex-Chief Justice, Josiah Scott; Del- 
aware, Chancellor Bates. Four others who passed 
away in 1879, were perhaps little known beyond their 
own States—Ransom Balcom, formerly of the Supreme: 
Court of New York; Richard Cooke Tilghman of 
Maryland; Samuel Reber, once on the bench of this 
city, and George P. Scarbury, of Virginia. Abroad, 
the list is not long. England has lost no great judge 
during the year just ended, and but one active one— 
Lord Gordon, a Justice of Appeal. Sir An- 
thony Cleasby, an ex- Baron of the Exche- 
quer, and Sir Richard Kindersley, an ex-vice 
chancellor, conclude this category. In Switzer- 
land we find the name of Jacob Staemplfi, once 
President of the Confederacy, but better known in this 
country as a member of the Geneva Arbitration Com- 
mission. Returning again to our own land we meet 
two names equally notorious, the one for his infamy, 
the other for his rectitude—George C. Barnard, the 
tool of the Tweed regime, and John K. Hackett, 
thirty-five years Recorder of the City of New York, 
and thirty-five years the terror of criminals. Asa 
Packer, the millionaire, and capitalist by his own 
industry and genius, might be placed on this list had 
his title of ‘‘judge’’ been judicial and not political. 
Lastly the name of John M. Elliott of the [Court of 
Appeals of Kentucky, recalls a tragedy as yet unpun- 
ished, and destined, it would seem, to remain so. 





From the bar death has removed one shining light, 
Caleb Cushing of Massachusetts, one of the most dis- 
tinguished lawyers this country has produced, and 
equally entitled to the description of successful advo- 
cate, learned judge, skillful diplomatist and brave 
soldier. No such eminent name is upon the death 
roll of 1879 of any other country, though Ireland 
laments the loss of Isaac Butt, whose career at the bar 
was no less distinguished than his skill as a political 
leader. George Goldthwaite and Senator Houston 
were both lawyers of ability, and both represented the 
State of Alabama in the highest branch of Congress. 
George S. Hilliard, for some years a partner of 
Charles Sumner, belongs to this list which. for the 
year just passed, is happily very short. Not so, how- 
ever, is that of legal writers, either at home 
or abroad. At home the ranks of legal journalism 
miss Henry E. Wallace, the founder of the Philadel- 
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phia Legal Intelligencer, and its editor for thirty-six 
years; abroad Sergeant Cox, proprietor of three 
newspapers, and the editor of the English Law Times; 
F. T. Streeten and J. S. Pritchard, editors of the 
Law Journal Reports. Legal authorship loses Isaac 
Edwards, well known by his works on Bills, Bailments, 
Factors and Brokers; John Proffatt, a writer of 
ability, but better known by his connection with the 
undertaking which he did not live to complete—the 
American Decisions, and Robert A. Fisher, the com- 
piler of the English Annual Digest. But legal jour- 
nalism and legal authorship suffered a more than com- 
mon loss in the death of Isaac Grant Thompson. 





An event so important to the bar of seven States as the 
change which has recently taken place in the circuit 
judgeship for the Eighth Federal Circuit deserves 
more than a passing notice. A brief sketch of one who 
has been thought fit to fill an office held by one so dis- 
tinguished as Judge Dillon, may not be uninteresting 
to the profession. Hon. George W. McCrary was 
born near Evansville, Indiana, in 1835, and is, there- 
fore, at this time, forty-four years of age. His parents 
came from Tennessee, their parents from North Caro- 
lina, and theirs from Pennsylvania. The history of 
his early education is that of many a Western boy who 
has since attained distinction. He worked on a farm 
in the summer, and attended school in the winter, af- 
terwards taught school, went to an academy and de- 
voted his leisure hours to assiduous study. 

“Rough culture, but such trees large fruit may bear, 

If but their stocks be of right girth and grain.” 

In 1855, when but twenty years of age, he commenced 
the study of law in the office of Miller & Rankin, in 
Keokuk. It may be here remarked that this firm has 
been peculiarily fortunate in supplying judges to the 
Federal bench. In 1862 Hon. Samuel F. Miller was 
appointed from it to the supreme bench of 
the United States—a position in which he has 
attained the very greatest reputation as a judge. 
At an early day the firm was that of Rankin & Love. 
Mr. Love was appointed judge of the United States 
District Court for the District of Iowa, which position 
he now holds, and the firm then became Rankin & 
Miller. Afterwards, when Mr. Miller was appointed 
to the supreme bench of the United States, the firm 
became Rankin & Bruce. Soon after, Mr. Bruce 
‘went into the army, and then the firm became Rankin 
& McCrary. Mr. Rankin died in 1869; Mr. Bruce be- 
came District Judge for the Northern District of Ala- 
bama; and upon the shoulders of Mr. McCrary falls 
the mantle of one of the most distinguished of Amer- 
‘can jurists. This fortunate firm was lately composed of 
Hon. George W. McCrary, James Hagerman and A. 
J. McCrary. Since the promotion of Judge McCrary, 
it has been reorganized, and is now composed of 
James Hagerman, A. J. MeCrary and Frank Hager- 
man. It is said that the lightning never strikes twice 
in the same place; but it may still strike again where 
it has already struck four times. We should not ob- 
ject to join that particular firm and take our chances. 





Judge MeCrary’s political career has been brilliant. 
In 1857, when but twenty-two years old, he was 
elected by the Republicans a member of the low- 
er house of the Legislature of Iowa. In 1861 
he was ‘sent to the Senate of Iowa, and serv- 
ed with distinetion on the committee on mili- 
itary affairs. In 1868, he was elected to Congress to 
succeed Hon. James Wilson, and was re-elected in 
1870 and 1872 by large majorities. He won his prin- 
cipal distinction in Congress as chairman of the com- 
mittee on eleetions. Here his ability as a lawyer, and 





his independence, honesty and diligence, reduced the 
matter of contesting elections to the House from a mere 
political squabble to a judicial proceeding. All his 
reports, a majority of them deciding in favor of his 
political opponents, were adopted. Asa result of his 
labors as chairman of this committee, he wrote a work 
on the Law of Elections, which has been well received 
by the profession. His fairness while chairman of 
this committee accounts no doubt for his unanimous 
confirmation to his present position by a senate com- 
posed largely of his political opponents. In the 
House he was one of the foremost to urge the passage 
of the electoral bill—a measure which was deemed by 
wise and patriotic men of both parties the only prac- 
ticable way of settling a dispute which threatened the 
country with civil war. He made on the spur of the 
moment, an argument in the Florida case, which will 
be found in the first part of the proceedings of the 
electoral commission, and which is a very good sample 
of his style at the bar. On Mr. Hayes’ accession to 
the Presidency, he was appointed secretary of war, 
which position he filled with ability and without re- 
proach until his. appointment to his present position. 
It is not generally known that he expected the office 
of attorney-general, which was more in consonance 
with his professional tastes, and that the office of 
secretary of war was a surprise to him. His appoint- 
ment atso early an age to his present position will 
afford him an ample opportunity to gratify his pro- 
fessional ambition, and will enable him to leave be- 
hind him a solid reputation as a jurist. 





Some years ago the Supreme Court of Vermont, in 
construing a statute which authorized the seizure of 
intoxicating liquors held for illegal purposes, refused to 
presume that an enlightened legislature at the present 
day would pass a law with the intention of having 
property forfeited without trial or hearing, and ex- 
pressed their gratification that the act in question did 
not require them ‘‘to put the legislature in so awk- 
ward a dilemma.’’ T he decision of the Supreme Court 
of Missouri in the case of Lowry v. Rainwater, re- 
ported in our present issue, shows that the pit the 
legislature of Vermont avoided, that of our own State 
have fallen into. A statute of Missouri framed some 
years ago, but substantially re-enacted in the revision 
of 1879, provided that whenever the President of the 
Board of Police Commissioners of St. Louis or a judge 
or justice of the peace in the State outside of the city, 
should receive satisfactory information that there was 
any gaming table or gambling device in use within his 
jurisdiction, he should have power to issue his war- 
rant for its seizure, and when brought before him the 
prohibited property should be publicly destroyed by 
burning or otherwise. There was no provision made 
for a trial of the question whether the articles seized 
under the warrant were of the kind condemned by the 
act; no recognition of that declaration in the Consti- 
tution that ‘‘no State shall deprive any person of life, 
liberty or property, without due process oflaw.’’ It 
was, in short, such a law as the Czar of Russia ap- 
plies to his refractory subjects, adopted by an American 
legislature for the benefit of American citizens, and 
under which every owner of a pack of playing cards 
oratable covered with green cloth, held his property 
not by the guaranty of the Constitution, but according 
to the ‘‘knowledge or information’’ of a justice of the 
peace or acommissioner of police. ‘‘The constitutional 
safeguards thrown around the rights of property,’’ 
say the Supreme Court in declaring the statute void, 
‘‘are not to be demolished in order to suppress gambling 
or gambling houses. The vices which acts authorizing 
these summary proceedings propose to eradicate are 
inconsiderable in comparison of the value of the consti- 
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tutional guarantees which secure to the citizen his lib- 
erty and his property. We {recognize the right of 
the State to adopt and the propriety of a vigorous 
enforcement of law for the supression of gambling and 
gambling houses, but these laws may be so framed as 
to harmonize with those constitutional provisions, and 
hasty and inconsiderate legislation which disregards 
them can not be upheld.’’ 





It is, of course, within the power of the legislature 
to declare the possession of certain articles of proper- 
ty to be unlawful, because injurious, dangerous or 
noxious to the public safety or morals, and to provide 
for their seizure or destruction; and this right has 
been affirmed by the courts in numerous cases. But 
this can only be done, as remarked above, by ‘‘due 
process of law’’—by the person whose property is to 
be condemned having an opportunity to defend him- 
self and to show that the seizure is wrongful or 
unnecessary, and a law which provides for the confis- 
cation must provide likewise for the trial. In the 
case of Hibbard v. People, 4 Mich. 126, where a statute 
permitted the seizure of intoxicating liquors without 
notice to the owner or opportunity to defend his 
property the court said: ‘*It is argued that the pro- 
ceedings under the liquor law may be so conducted, 
consistently with its provisions, as to secure the per- 
son whose property is seized all his constitutional 
rights. If this is possible, it is not enough. The 
law must afford to the accused the means of demand- 
ing and enforcing his constitutional rights, and if it 
authorizes a course of procedure which could deprive 
him of them, it is void.’’ There is perhaps no more 
important right secured to the citizen by the Consti- 
tution than that which prohibits the taking of his life, 
liberty. or property without due process of law: it is 
one which in England was only won after a struggle, 
and which from Magna Charta to Naseby was only 
retained by constant vigilance—now the pride and pro- 
tection of American citizenship. We can not of course 
expect that our legislators shall all be constitutional 
lawyers; but we think that electors should demand at 
least that their representatives shall have some 
knowledge of the fact that the Constitution contains 
such a provision. There would then be less prob- 
ability of their making a law like the one in question 
and of which the Supreme Court is forced to say: 
‘*We doubt if a case can be found in any State in the 
‘Union sustaining such an act conferring such a pow- 
er.’’ We are of course not unmindful that the 
statute to which we have referred was passed to pro- 
tect the public morals. It should not be forgotten, 
however, that under the guise of making the citizen 
better and purer, liberty is sometimes in danger of 
being stifled. Under this pretext, the Puritans of Old 
England closed the theaters, and the Puritans 
of New England made it a criminal offence 
not to atttend divine worship; under it too, a 
New York fanatic, unfortunately clothed with official 
power as an officer of an association for the suppres- 
sion of vice, would destroy great works of art and pre- 
vent the publication of the results of scientific research. 
But we prefer to think that it was ignorance and not 
intention which framed this statute. We dislike to be- 
lieve that the Missouri Legislature thought it better that 
gambling should be made unprofitable than that the 
security of the property of a citizen should be pre- 
served. 








RECENT LEGAL LITERATURE. 





GARY’S PROBATE LAW. 


The statutes of the States governing courts of pro- 
bate and the practice therein being very identical in 
their terms, an attempt is made in this work by pre- 
senting the statutes of but two States and the adjudi- 
cations in the others to make a book of practical 
usefulness for all. The subject of the administration 
and distribution of estates is an every day one in the 
practice of many lawyers, and a book of this kind 
must consequently be of value so farasit goes. It 
will doubtless prove indispensable in Wisconsin and 
Minnesota, the States to whose legislation on the sub- 
ject treated it is devoted, and because of its references 
to the adjudications of other States and the similarity 
already mentioned in these statutes, may obtain a gen- 
eral circulation. The topics discussed are the juri s- 
diction and practice in courts of probate; the exe- 
cution and revocation of wills; the appointment 
of administrators and the revocation of letters; in- 
ventories; payment of debts; real estate and convey- 
ances of decedents; partition; trusts; guardian and 
wards; adoption of children; appeals. A valuable ta- 
ble of forms covering over 150 pages is appended. 
The author was well qualified to deal with the sub- 
jects, being himself a county judge of the State of 
Wisconsin. 





THE ORIGIN OF LAW. 


**The end of the law is peace. The means to that end 
is war.’’ Inthese two short sentences, with which this 
essay opens, the author’s theory of the origin of law is 
stated. According to Dr. Von Ihering, all the law in the 
world, and every principle known to lawyers, has 
been obtained by strife. It had first to be wrung by 
force from those who withheld it. Every legal right 
supposes a continued readiness to assert and defend 
it. Hence, justice is properly represented with the 
sword as well as with the scales, for with the former 
she must execute what with the latter she weighs. 
The sword alone would represent but force; the scales 
alone would be impotent. The struggle is constant 
and unremitting, and is provoked by the violation or 
withholding of legal rights. ‘‘Since no legal right, be 
it the right of the individual or of a nation, is guarded 
against this danger, it follows that this struggle may 
be repeated in every sphere of the law—in the valleys 
of private law, or in the heights of public and inter- 
national law. War, sedition, revolution—so-called 
lynch law, the club law and teudal law of the middle 
ages, and the last remnant of it in our own time, the 
duel—lastly self defense and the action at law—what 
are they all, {spite of the differenre of the object 





The Law and Practice in Courts of Probate, under the 
Statutes and Decisions of the Supreme Courts of Wis- 
consin and Minnesota. With referencesto the Decisions 
in Michigan, Massachusetts and other States, where a 
similar system prevails ; and many other references upon 
special subjects, with over two hundred forms prepared 
under the revised statutes of Wisconsin of 1878. By 
George Gary, County Judge of Winnebago County, 
Wisconsin. Chicago: Callaghan & Co. 1879. 

The Struggle for Law. By Dr. Rudolph Von Ihering, 
Professor of Law at the University of Goettingen. Trans- 
lated from the fifth German edition by John J. Lalor, of 
the Chicago Bar. Callaghan & Co. 1879. 

Ancient Law, its C onnection with the Early History of 
Society and its Relation to Modern Ideas. By Henry 
Sumner Mayne. With an Introduction by Theodore W. 
Dwight, Professor of Municipal Law, Columbia College, 
Newf York._ New York, Henry Holt & Co. 
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striven for and of the thing which is staked; of the 
form and dimensions of the struggle—what but forms 
and scenes of the one same drama, the struggle for 
rights, the struggle for the principles of the law?’’ 
Such is the author’s theory first announced by him in 
this form in a lecture delivered in the spring of 1872 
before a society of jurists at Vienna. The book will 
repay perusal, more especially the chapter in which 
the doctrine is maintained that the struggle for his 
rights is a duty of the person whose rights have been 
violated, a duty not only to himself but to society. 
The American translator appears to have done his work 
well, and the publishers have presented it in a hand- 
some volume of 130 pages. It should be mentioned 
that the essay has already gone through five editions, 
and been translated into thirteen languages. 

Much more familiar to the profession, however, is 
Maine’s Ancient Law, asecond edition of which is re- 
printed in this country from the second London edi- 
tion. Here the law as now existing is regarded from 
an historical point of view, and the relation of the 
earliest ideas of mankind to modern thought discuss- 
ed. Itis recognized on two continents as a work of 
rare merit and one in its particular field standing 
practically alone. The introduction by Professor 
Dwight gives an increased value to the American edi- 
tion. 





CORRESPONDENCE. 





MURDER IN THE COMMISSION OF A FELONY. 


To the Editor of the Central Law Journal: 

I have read with great interest and profit the article 
in your Journal of November 28, 1879, entitled ‘‘Mur- 
der inthe Commission of a Felony,’’ and thin proper 
to make some suggestions upon the subject, which I 
have thought of for several years. 

The statute of Arkansas, much like that of Missou- 
ri, is as follows: ‘‘Sec. 1253. All murders which shall 
be perpetrated by means of poison or by lying in wait 
or by any other kind of wilful, deliberate, malicious 
and premeditated killing, or which shall be committed 
in the perpetration of or attempt to perpetrate arson, 
rape, robbery, burglary or larceny, shall be deemed 
murder in the first degree.’’ Sec. 1254. All other 
murders shall be deemed murder in the second degree. 
By comparison it will be found that the definition of 
murder, in the attempt to commit other felonies, 
which is contained in section 1253 of our statute, and 
applies to murder in the first degree, as to this, is 
nothing but the common law definition of murder 
which therein had no degrees. All murders were 
alike capital, so likewise were al} the other felonies 
named capital atcommon law. Under our statutes 
nothing but murder in the first degree and rape are 
capital crimes; arson, robbery, burglary and larceny 
are punishable by imprisonment, and of later years, 
long since our statute on homicide was passed, lar- 
ceny has been divided into grand and petty; the latter 
is taken entirely out of the list of felonies, and is 
punishable as a misdemeanor, yet it holds its defini- 
tion ‘‘larceny’’ within the meaning of our homicide 
statute. Now what consistency is there in convict- 
ing a man in our State of murder in the first degree if 
he shoots at a chicken with intent to steal it, and by 
accident kills a human being without any intent what- 
ever to affect that result. If he had stolen his chicken, 
being of less than two dollars in value, he would have 
been guilty of a misdemeanor; but failing in his intent 
he consummated what perhaps was an intent that in 
all his life he never conceived, to wit: slays a human 
being. The act intended being larceny, unintended 





homicide intervening, it is murder in the first degree 
under our statute and yours too. 

The much abused and little understood common law 
was consistent. For instance, a felon steals or attempts 
to steal a beef,and shoots with intent to kill the animal, 
that he may appropriate the careass. If his real intent 
were consummated, and the felon were convicted of 
the crime of larceny, at common law he would have 
been hung. Therefore it was of no consequence that 
he consummated a crime he did not intend, in the effort 
to commit a crime he did intend to commit. In either 
event the punishment was the same. But under our 
statute if he consummates the larceny it may be merely 
a misdemeanor, and at all events is punishable by im- 
prisonment in the penitentiary, if it be grand larceny. 
If, however, he misses his beef and kills a human be- 
ing, the law attaches to him an intent which he never 
had, fraught with consequences infinitely more se- 
rious. Are not our laws a little inconsistent, and 
should not murders committed in the attempt to com- 
mit the lower felonies, be remitted to the second de- 
gree of murder, or at least be left to the discretion of 
court and juries, according to the circumstances of each 
case, whereby the penal consequences, as at common 
law, will be alike, whichever intent might have been 
in the mind of the perpetrator. 


Little Rock, Ark. SaM. W. WILLIAMS. 


To the Editor of the Central Law Journal. 

I have read with interest and care the leading article 
in No. 22 of the last volume (9 Cent. L. J. 422) of the 
JOURNAL. The ‘‘doubt and uncertainty’’ you sug- 
gest were not created by the change of the statute to 
which you refer, but have been seen and examined by 
the thoughtful student of the criminal law of our 
State under the old. 

The statute now provides that ‘‘every murder * * 
which shall be committed in the perpetration, or 
attempt to perpetrate, any arson, rape,robbery, burg- 
lary or mayhem shall be deemed murder in the first 
degree.’’ As murder is not defined by statute, com- 
mon law murder, of course, is meant, for no other is 
known to our Missouri law. You say: ‘‘Therefore if 
the homicide is murder by the common law, and was 
accomplished in the perpetration, or attempt to per- 
petrate, any of the felonies named, it is murder in the 
first degree.’’ You rightly assume that ‘‘every one of 
these collateral felonies have been enlarged by statute 
to embrace cases which were not such felonies at com- 
mon law.’’ Hence, the doubt and uncertainty you, 
suggest would arise ifa homicide should be committed 
without express malice, but in the perpetration of, say 
burglary, made such by statute, but not, by reason 
of the time or manner of committing it, a felony at 
common law. Would such homicide be murder in 
the first degree under the statute? 

This difficulty is rather apparent than real. When 
we lay aside the obsolete rules of the early En- 
glish text writers, and adjust and define the leading 
phrases connected with the law of Homicide, in har- 
mony with modern thought and modern authority, all 
difficulty at once vanishes. To my mind the doubt 
and uncertainty you suggest arise out of two funda- 
mental errors—errors which were handed down to our 
immediate ancestors from the old authors, and which, 
I had hoped, had been seen and abandoned by all the 
thinkers of our profession of the present day. These 
errors are: 

1. That malice, as an ingredient in murder, is of 
two kinds—malice in fact and, malice in law: and 

2. That by common the law ifa person, with intent to 
commit a collateral felony, does an act not likely to 
‘shurt people,’’ and death ensues, it is an aet of mur- 
der. 
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If these propositions are true according to sound 
reason, and our latest and best authorities, then the 
- doubt and uncertainty you suggest are real and must 
be met by the courts. But if they are what I have 
termed them—errors—then all doubt and uncertainty 
-ceases. In your article now before me, you adopt 
them both in their most ancient garments. In stating 
my dissent from both propositions I may at once ad- 
mit that the old English text writers so stated the law 
to be, and it is no wonder that modern authors of good 
. ability continue to copy from them. 

All the authorities agree: 1st. That malice is an es- 
-sential ingredient in murder; and, 2d, that such mal- 
ice is a condition of the mind at the time of the act. 
But the old authors say there are two kinds of malice: 
one—malice in fact—to be inferred from acts commit- 
ted or words spoken; the other—malice in law—to be 
- supplied by the law, whether it exists in point of fact 
or not. For illustration of the latter take one of the 
earliest cases cited. If A wantonly and recklessly 
- Shoots at a tame chicken of B, and the shot glances and 
accidentally kills the chicken’s owner, no malice can 
«be inferred from the act, and the law implies none. 
But if A shoots at the chicken of B with intent to steal 
it, and the shot glances and accidentally kills the chick- 

en’s owner, still malice may not be inferred from the 
act; but the law supplies malice and the act is one of 
murder. My own mind.is so construeted that I could 
not accept this as law, based, as it is claimed to be, 
-“*upon human reason,’’ evenifall the authorities con- 
-curred, which, happily, they do not, as I shall pres- 
ently show. 

I do not question the accuracy of the expressions 
~** express malice,’’ ‘‘ implied malice,’’ ‘* direct 
malice,’’ and ‘‘ indirect malice,’’ for while malice 
is a condition of the mind, which for brevity may 
be said to be ‘* evil intent’’ (Wharton on Homi- 
-cide, 2d ed. sec. 18.), yet there are differences in the 
intensity of that evil intent which might be well ex- 
pressed by the employment of the words above quoted; 
-as, for instance, if a person with malice—which is the 
-internal will—waylays and kills his neighbor, which is 
the external act evidencing the internal will, his 
malice may be said to be ‘‘express’’ or ‘‘direet.’’ But 
-if a person having no malice against any particular 
person wantonly and recklessly shoots into a crowd of 
people and hits and kills one, his malice may be said 
to he ‘‘indirect’’ or ‘‘ implied.’’ The latter term is 
-is not good as a distinctive expression, for I insist 
in all cases that malice—the internal will—is implied, 
or rather inferred, which is the better term, from the 
.external act. 

I am aware that the old text-writtrs speak of ‘‘mal- 
-ice,in fact and malice in law’’ (Hale P. C. 451), but 
when their definitions of the latter are examined, it 
will be found, to a great extent, to be a 

*“ distinction without ‘a difference. ’’ Take, for 
vexample, the author’s definition of malice in 
fact—‘ ‘malice in fact is a deliberate intention of do- 
ing any bodily harm to another, whereunto he is not 
iby law authorized;’’ (H. P.C. 451) and yet in classify- 
ing malice in law into three kinds, his first is: ‘‘ 1. 
When the homicide is voluntarily committed without 
provocation.’’ H. P. C. 455. Thus it will be seen 
that however great and learned in law the eminent au- 
thor undoubtedly was, he had not made malice a 
-study. Mr. Wharton, in his Treatise on the Law of 
Homicide, 2d ed. sec. 18, says: ** To dolus as a 
psychological study the Roman jurists devoted great 
attention; to malice, as a psychological study, our 
_jurists have given but little attention, eontenting 
themselves with dealing curtly with the question in 
‘the concrete.’’ Take the two quotations from Lord 
-Hale as above, and let the judicial investigator, as a 





surveyor with compass and chain, undertake to run 
the boundary line between malice in fact and malice in 
law as therein defined, and he will soon find himself 
in a judicial quagmire from which he will find it. difti- 
cult to extricate himself. 

Mr. Wharton, the leading criminal law writer of 

this country, and the only one, to my knowledge, who 
has given to the law of Homicide a separate and thor- 
ough examination; and to malice, as a psychological 
study, a more extended examination than any author 
of our own language, so far as I can learn, wholly ig- 
nores the idea of what the old authors denominated 
*‘malice in law,.’’ as contra-distinguished from that 
motive—internal will—which is inferrable from exter- 
nal acts or words. In his work on Homicide, already 
alluded to (2nd ed. sec. 36), the learned author 
says: ‘*Yet it must be admitted that the distinction 
between express and implied malice, approved, as it 
is, by the old standards, is unsustained by sound rea- 
son. There is no case of homicide [murder]—in 
which the malice is not implied, none in which it is 
not inferred from the circumstances of the case. * 
* * * We have no power to ascertain the certain 
condition of a man’s heart. The best we can do is to 
infer his intent, more or less satisfactorily, from his 
acts.’’ Thus, you will see, I was no mere adventurer 
in disregarding the ancient rules in respect to malice, 
in my remarks on ‘‘The Degrees of. Murder,’’ to 
which you refer [6 Cent. L. J. 222, 242 and 263]; but 
that I had not only sound reason, but the most dis- 
tinguisHed criminal law writer of the century for my 
support. And now, upon a more thorough examina- 
tion, and after much reflection, I can but adhere to 
my definition of malice, which you quote without ap- 
proval, given in the article referred to, viz: ‘‘Malice 
as an ingredient in murder is a condition of the mind 
evidenced by the intentional doing of a wrongful act, 
not in the ‘heat of passion,’ which might reasonably 
be expected to result in death or bodily harm to some 
human being.’’ It may properly be said that malice 
is ‘‘evil intent’’ (Wh. on Hom. sec. 18); but this 
only describes—does not define it—and, as a definition, 
would be faulty, as all ‘‘evil intent’’ is not malice. 
A man commits larceny with evil intent but not with 
malice. I have ventured upon a definition, a little 
bungling as av English sentence, it is true, but the 
best I could do in that respect, and use all the essen- 
tial terms, to include all of malice, and at the same 
time to exclude homicide in ‘‘the heat of passion,’’ 
which is only manslaughter. 

But to our second proposition. In the article in 
question you say: ‘‘There can be no murder with- 
out malice, and if the law does not extend the wrong 
intent or malice which is involved in the intended fel- 
ony to the unintended homicide, it is not very easy to 
see how it, malice, gets there. Such a homicide is 
murder at common law, not by reason of any malice 
disconnected with the intended felony, but because of 
the intention to commit the felony [to steal the chick 
en], and without such intent the act would not be 
murder at common law.’’ Here we have the rule as 
laid down by the earliest English text writers to the 
fullest extent. Was such a rule ever enforced in the 
courts of England? Is it now the law either in England 
or America? Lask these questions with due deference, 
knowing that the doctrine is frequently quoted by 
judges of American courts of last resort. State v. 
Wieners, 66 Mo. 21. With the same deference, but 
with full confidence in the strength of my position, I 
answer both questions in the negative. 

Mr. Wharton, in the preface to second edition of 
his Law of Homicide, in speaking of the changes in 
the law which made the revision and correction of his 
work imperative, says:—‘‘Of these changes the fol- 
lowing are the chief * * 4. That which holds 
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that to sustain an averment of an intent to kill the 
deceased evidence of intent to kill a human being 
must be proved; rejecting herein the old doctrine that 
a collateral, felonious intent can be tacked to un- 
intended homicide so that a man who in stealing a fowl 
accidentally kills the fowl’s owner, can be held guilty 
of murder.’’ The proposition is fully discussed in 


_ the body of the work. A few quotations must suffice. 


In sec. 55 the learned author says: ‘** * * * IJnde- 
pendently of these points it is declared by the old Eng- 
lish text writers, as a general rule, that if the act on 
which death ensue be malum in se, it will be murder 
or manslaughter according to circumstances; if 
in the perpetration of a felonions intent, but 
death ensued against or beside the intent of the 
party, it will be murder; but, on the other hand, 
if the intent was no further than to commit a 
bare trespass, it will be manslaughter. * * * * 

And frequently has this rule been announced as un- 
questioned law by courts in the United States. Sec. 56. 
Yet, peremptory as has been the assertion of this prin- 
ciple, there is reported no modern conviction of common 
law murder, in a case in which there was no evidence 
of malicious intent towards the deceased, and in 
which the felonious intent proved was simply an intent 
to commit a collateral felony.’’ In sec. 59 the author 
continues: ‘*The old English reasoning was something 
like this: —Whenever all offenses of a particular class 
are punished in the same way, it is a matter of indif- 
ference to an offender as to which he is convicted of 
committing. When he has a felonious intent, and 
when executing this intent he commits a felony, 
though a different felony from that intended, then 
the felonious intent may be tacked to the intended fel- 
ony.’’ Such was the rule and such were the reasons 
for it at the time of its adoption. It had its origin at 
a time when all felonies were punished capitally— 
when they hung or beheaded a man for stealing a deer 
from a gentleman’s park—and when the policy of the 
English judges was to repress crime by exterminating 
criminals of all grades. Mr. Wharton, after showing 
the fallacy of the rule even at the time of its incep- 
tion, proceeds to say in the next section, 60: ‘*This 
reason, such as it is, no longer exists. Larceny 
and murder have assigned to them distinct punish- 
ments; and it is no longer a matter of indifference to 
the defendant for which he is to be tried. Nor is it a 
matter of indifference to juries. A jury must feel it- 
self far more willing to convict a man of larceny than 
to convict him for murder simply because he intended 
to killa tame fowl. Of course, this assumes that the 
killing of the owner of the fowl was purely accidental, 
and that so far from being intended, it was an act 
against the offender’s will. If so, a jury will revolt 
at conviction; and the testimony of the judges exam- 
ined by the English Homicide Amendment Committee 
shows that rather than permit such a conviction, 
judges who persist in holding the old rule, ‘contrive’ 
to find for the jury some collateral excuse for acquit- 
tal.’’ Mr. Justice Blackburn, in his testimony before 
the English Homicide Amendment Committee, in re- 
ferring to the testimony of Mr. Fitzjames Stephen 
before the same committee, in respect to a death re- 
sulting from an attempted rape, says: ‘‘I see he 
quotes the old case where Coke says, if a man shoots 
at a deer to steal it (and it was followed up by a case 
in the reign of Charles II. where he shoots at a hen) 
and totally accidentally there is somebody whom the 
shot strikes and kills, that would be murder. I can 
only say that I do not believe that is murder at the 
present day. I should not act upon that.’’ After 
some further observations by the learned judge, Mr. 
Russel Gurney asked him this question: ‘‘There is 
not a single text book, is there, where it is not laid 
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down to be murder if you cause death in the prosecu- 
tion of a felony?’’ Judge Blackburn replied. ‘‘T 
think that in all of them they do lay it down; they cite 
that statement of Coke’s and that later case, and they 
all say that there it is put down; but I do not think 
that there will be found any instance in which that has 
ever been acted upon; and I am confident it would not 
be acted upon now.’’ But I can not extend these quo- 
tations. I have given enough to justify my answering 
the two questions propounded in the negative, not- 
withstanding the authorities that might be cited in 
support of the affirmative. English authors adopted 
it on the authority of the deer and the chicken cases, 
and some of our American authors and courts have 
accepted it without question. 

While we continue to insist that the common law is 
the ‘‘perfection of human reason,’’ we should cease 
to venerate the rules and dogmas of the early authors, 
especially as to the criminal law, for they were pro- 
nounced under circumstances far different from those 
of our own day and time, and some of them are re- 
volting to the sense of right and justice of the aver- 
age mind of the present. Sir William Blackstone, as 
the profession now recognizes, was the most distin- 
guished commentator on the laws of England of the 
century in which he lived, still we must remember 
that, as to English law, he had but the light of the 
opinions of the judges and acts of parliament of 
the preceding ages to guide him. Why should we 
accept, without question, the rules and dogmas 
which he gathered from the records of the past, 
and yet presume to deny the conclusions of his great 
mind. When speaking of a matter foreign to the 
subject under discussion, he says (4 Bl. Com. 
60): **To dény the possibility, nay actual exist- 
ences of witchcraft and sorcery is, at once, flatly to 
contradict the revealed word of God. * * * * * 
* * and the thing itself is a truth to which every na- 
tion of the world hath in its turn borne testimony 
either by examples seemingly well attested or by pro- 
hibitory laws; * * * *.’’ In conclusion allow me 
to repeat that the only malice, as an ingredient in 
murder, which the human mind can comprehend or 
define, is a condition of the mind—i. ¢., internal 
will—which is established by proof of external acts or 
words, having a causal relation of the will to the act. 
If the act is such that the will may fairly be inferred, 
the average juror will as readily and accurately infer 
the existence of malice, as the hunter would infer that 
there was a deer in the vicinity from the fact that 
he had seen the fresh track of one. If a person 
does a wrongful act, intending thereby to kill or do 
some bodily harm to another, and death ensue, the 
mind at once concludes that malice was present; or if 
a person not intending hurt to any one, does an act, 
which he knows, from its very nature, is likely to kill 
or hurt people, and death ensues, the same mind 
would as readily infer the existence of malice; and 
neither case would require any tedious process of in- 
ductive reasoning. If itis claimed that the law by its 
dry, arbitrary and stern rules makes an act malicious 
which is not so in fact, [ reply that such rules are not 
in accord with human reason, and hence reject the 
claiin; and if the only other alternative —public neces- 
sity—is urged, I deny the necessity. A proposition, 
as a proposition of criminal common law, not based on 
reason or public necessity, is not the law, never 
was, and no series of adjudications, nothing short of 
legislative enactment can make it the law. As there 
can be no murder without malice, so there can be no 
murder committed in the perpetration or attempt to 
perpetrate arson, rape, robbery, burglary or mayhem, 
unless malice, independent of the intent to commit 
the collateral felony, be present. If I set your house 
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on fire, in which I might reasonably expect there was 
some human being, and death ensues from the act, it 
is an act of murder. But if I, wishing to do you an 
injury, and wishing to avoid danger to human life, set 
your ice house on fire, at such an hour that I have no 
reason to expect that there is any person in it, and 
death ensues from the act, it is not an act of murder, 
by reason of the absence of malice, but manslaughter. 
The views herein expressed are not novel. They are 
the result of reflection after a somewhat careful exam- 
ination of Mr. Wharton’s great work on Homicide 
from which I have so extensively quoted. 2d ed. 1875. 
I ask their publication, not that I hope to convince the 
profession by any poor words of my own. But if I 
ean induce investigation—a careful re-examination of 
all the old land marks of the criminal law by the 
bench and bar of the State—-I shall have my reward in 
the better administration of the criminal law of that 
State which has been my choice and home for a third 
of a century. J.H.S. 
Trenton, Mo. 


NOTES. 





The Public Lands Commission expect to make a pre- 
liminary report to Congress on the codification of the 
land laws ina short time. This will embrace the laws 
now in force. The work of codification will go on 
under the direction of two experts from the land office 
for perhaps a year longer. There are 2,700 laws in all. 
The commission will also be ready to report soon on 
the classification, etc., of the public lands. This re- 
port will include several thousand pages containing a 
digest of the views of numerous gentlemen whom the 
commission consulted.——Four suits, involving ques- 
tions of great interest to American authors and pub- 
lishers, were recently brought in the United States 
Court at Philadelphia against J. N. Stoddart & Co. 
to restrain them from publishing a reprint of the ‘‘En- 
cyclopedia Britannica.’’ The tenth volume of 
this work contains several articles written by 


American authors, which were copyrighted in 
this country. Stoddart & Co. were about is- 
suing the reprint of this volume, when they 


received notice of the suits. Motions for a 
preliminary injunction in two of the cases to restrain 
them from issuing the volume weremade. Argument 
was heard by Judge Butler on these. motions several 
weeks ago. It was contended that the articles could not 
appear in the Stoddart reprint, as their publication 
would be an infringement of the copyright. Judge 
Butler last week denied the preliminary injunction on 
the ground claimed by the defendants, that the grant- 
ing of the injunction at that time when the book is all 
ready for publication would cause them irreparable 
damage, while the complainants would suffer only 
slight damage from such publication of their work. 
The cases will now go to final hearing, and will prob- 
ably be reached some time next spring. 





The question as to what are ‘‘necessaries’’ has been 
troubling the English courts lately. In the Gainsbor- 
ough County Court a suit was brought for $7, the 
price of a family Bible. The defendant stated that he 
was away from home when the Bible was purchased 
by his wife. The judge thought the purchase proved, 
whereupon the defendant contended that he was not 
liable for his wife’s debt because ‘‘a Bible is not a ne- 
eessary of life.’’ The court: ‘‘I don’t think I can 














agree with you on that point.’’ On the other hand in 
the County Court of Exeter the court decided that a 
set of artificial teeth were not ‘‘necessaries’’ for a far- 
mer’s wife, and nonsuited a dentist who had supplied 
them inthe absence of any express authority from 
the husband. Jarndyce v. Jarndyce has its match 
in Hungary. A foreign paper states that on October 
28, a division of the Senate of the ‘‘Royal Table,’’ 
(the Hungarian Supreme Court) gave final judgment 
in a suit commenced in 1768, and which has since 
passed through all the possible phases of Hungarian 
litigation. The object of the original suit was to eject 
an alleged wrongful occupier of a large family estate. 
After 111 years of litigation, the court placed the rep- 
resentatives of the original plaintiffs in possession of 
i. portion only of the property. It is stated that a 
large portion has been swallowed up in expenses. 
The daughter of Chief Justice Waite has presented an 
oil portrait of her father to the State of Ohio. 








An Indiana subscriber is authority for the follow- 
ing: In a ease tried in the Pike Circuit Court in 
that State, where there was a question of autrefois 
convict, the following affidavit for profanity was intro- 
duced from a docket of ajustice of the peace. ‘‘State 
of Indiana, Pike County, s3.: Richard Johnson swears 
that Alexander Foster was, on the Ist. day of June, 
1879, guilty of profanity, to-wit: ‘By God!’ So 
help me God!’’ his 

Richard x Johnson. 

mark’’ 
——*‘Do you understand the nature and solemnity of 
an oath?’ ” the judge asked a witness who had come up 
from the lower end of the State. ‘‘Well, yes,’’ the 
witness replied, after some study, ‘‘I reckon I know 
the natur’ of an oath, but there never appeared to be 
no powerful amount of solemness about swearin’ to 
me. It always come kind of nat’ral like. Mam swore 
a little when she was riled, dad was a born cusser, 
and Parson Bedloe—’’ But the court excused him 
without further pedigree.——George Jones, alias the 
Count Joaznes, an eccentric individual who died in 
New York last week was both an actor and a lawyer. 
In an election case before Judge Brady, of that State, 
some years ago, after considerable debate between the 
lawyers, the judge himself interposed with: ‘‘Well, 
gentlemen, let us get to the merits of the case. I sup- 
pose that all that either party desires in this case is an 
honest count.’’ At which there rose before the judge 
on the instant a wild and strange figure, not unfamiliar 
to the courts nor yet to the footlights, which with hand 
upon its heart bowed low and uttered in sepulchral 
tones: **May it please the court, Hece homo!” It was 
the Count Joannes. In an interesting article in the 
Westminster Review for October, on England’s great 
lawye1, Lord Brougham, the writer says that the 
name ‘*Brougham’’ is variously pronounced, but its 
correct pronunciation, according to its illustrious 
bearer is ‘* Broom.’’ At his first appearance 
as counsel at the Bar of the House of Lords, Lord 
Eldon called him ‘‘Mr. Bruffam.’’ Indignant at 
being so misealled, the offended advoeate sent 
the chancellor a rather angry message, accompan- 
ied with a paper, on which, to insure for the future 
the proper and monosyllabic pronunciation of the 
name, were written in large round*text the- letters 
BROOM. At the end of the argument Lord Eldon, 
with his usual kindliness of manner towards the bar, 
observed: ‘‘Every authority upon the question has 
now been brought before us. New brooms sweep 
ciean.’? We may add that the common method 
of pronouncing the name as ‘‘Bro-am’’ or ‘‘Broo- 
am,’’ were equally distasteful to its bearer as Lord 
Eldon’s ‘‘Bruffam.’’ 
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